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PROCEEDI NGS
(9:28 a.m)
M5. CHAI TOVI TZ: Wl cone everybody.

Those of you who know ne know |I'm | i ke obsessively
on tinmne. So we're starting. Thank you for
participating in today's roundtable session to
expl ore issues at the intersection of Al and
protections for an individual's reputation, nane,
| mge, voice, |ikeness, or other indicia of
identity. Now, that's a long thing until the rest
of the tinme. Today, I'mjust going to call it
NI L, but it captures, | think, the broader
concept, not just the narrow concept of many, what
we call, you know, right of publicity laws. W
| ook forward to hearing your views on these
i ssues. |I'm Ann Chaitovitz, a copyright attorney
at the USPTO and I'mgoing to serve as the
noderator for this session of today's roundtable.
Al t hough frankly, there's not going to be a whole
| ot of noderation, because it's nostly just going
to be you all talking. Before we begin, I'd |ike

to recogni ze, recogni ze Kathy Vidal, Under
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Secretary of Commerce for intellectual property
and the director of the US Patent and Trademark
O fice, to provide sone wel comng remarks. And
those of you long tine D.C. people, we can do a
Warner Wl f, let's go to the videotape. Does
anybody renmenber that?

M5. VIDAL: |I'mKathy Vidal, Director of
t he USPTO and Under Secretary of Commrerce for
Intell ectual Property. | am pleased to wel cone
you today for what prom ses to be a fascinating
roundt abl e on Al technology and its inpact on the
| egal protections of personal reputations and
nane, inmage and |likeness rights, or NIL. The
potential for Al technology to provide trenendous
soci etal and econom c benefits and foster new
forms of innovation is undeni able. However, we
al so need to evaluate the potential challenges Al
presents, including IP related challenges. The
USPTO i s proactively exam ning Al technol ogy and
advancing policy at the intersection of Al and I|P.
The USPTO has al ready issued guidance in this

area, including regarding the patentability and
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i nventorship of Al assisted inventions and in the
Al stack, and on the use of Al in preparing
applications and filings before the agency, and
we're working nore both in terns of patents and in
the copyright spaces. W also continue to solicit
st akehol der opi nions on these issues, including to
the USPTO s recent requests for coments seeking

I nput on Al inplications for other eval uation nmake
during the patent exam nati on process.

In addition, President Biden's executive
order on safe, secure and trustworthy Al tasks the
USPTO wi t h provi di ng gui dance on the inpacts of Al
and Al related I P policy issues. President
Bi den's executive order also tasked the USPTO with
provi di ng reconmmendati ons for executive action
related to Al and IP matters. W are currently
anal yzi ng and engagi ng with stakehol ders on all of
these issues, including Al's inplications for
copyright laws and in the creative space nore
generally. Today's roundtable focuses on Al
inmplications for NIL laws and felicities,

i ncl udi ng whether current |egal protections are
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sufficient to protect an individual's NI L.
Currently, NIL is protected primarily by state
| aws. However, many stakehol ders have cited the
pat chwork nature of the renedi es, and scope of
protection provided under state |aws as a concern.
In addition, sone federal statutes protect aspects
of NI L instances.

One exanple is section 43A of the Lanham
act, which provides a renedy to stop the
unaut hori zed use of an individual's NIL certain
commerci al circunstances. However, this Lanham
Act renmedy has limtations, including the fact
that many federal circuits require plaintiffs to
have sone | evel of fanme or notoriety in order to
succeed on a section 43A claiminvolving NI L.
Today's round gives an opportunity for
st akehol ders to provide views on all these issues.
The input we receive today wll help the USPTO
wi Il fully understand the current and help i nform
our recommendations to President Biden for
potential executive actions. It will also inform

our work with Congress in the courts. So thank
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you again for participating in today's roundtabl e.
| ook forward to hearing your views on these
| nportant issues.

M5. CHAI TOVI TZ: Thank you, Director
Vidal. And | nowlike to set sone basic ground
rules for today's roundtable session. Today's
speakers should feel free to di scuss whatever
| ssues you think are relevant to NIL and Al. Sone
| ssues we are particularly interested in hearing
about are whether existing |legal protections for
I ndi viduals, NIL and reputations are sufficient,
how t hese | egal protections intersect wth other
| P aws, and how Al technol ogy i npacts existing
| egal protections for NIL and reputation. W also
wel cone your input regardi ng recommendati ons the
USPTO shoul d present to the President pursuant to
Presi dent Biden's executive order on Al, nanely,
what, if any, executive action can or should be
taken related to NIL protections in the context of
Al. So we're especially interested in if you have
any recommendati ons for executive actions.

Now, turning to the format of today's
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roundt abl e session, we ask that speakers address
your commrents to the noderator. But really,
that's ne there. But you're going to be talking
to everybody facing here. You're going to cone up
to the podium each speaker will have ten m nutes
to deliver remarks, and I'mgoing to strictly
enforce this time limt. You're going to be
standing here. There's a clock there that will be
counting down your tinme. So, as | said, I'"'ma
stickler for things like starting on tinme, and |I'm
going to hold you to your tinme limt. That's

| nportant so that everybody has an opportunity to

provide remarks. And we're going to go in the

order that you are sitting. You'll conme up here
to make your remarks. We'Il start with Ben.
We'll go down this road to Janes, and then we're

going to go back behind Janes, to Rick, and then
down that road to Andrew, and back behind him and
all the way back until we finish the speakers.
After each speaker concludes their
remarks, | may ask sone follow up questions of the

speaker, although chances are | m ght save the
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follow ups to the end just to nake sure we don't
run out of time. And if tine permts, after all
t he speakers have provided remarks, there may be
an opportunity for each speaker to nmake additi onal
remarks, but that's all going to be dependi ng on
the amount of tinme. Now, as a rem nder, this
roundtable is being live streaned and wll be
recorded and posted on the USPTO s website, al ong
wWith a transcript of the roundtable. Remarks nade
today nay be used by the PTOin its report and
potential recommendations to the president. So
with that, we should begin. Ben. Ch, when you
cone up here, just for the transcript and
everything, please identify yourself and your
organi zation and then start wth the remarks.

MR. SHEFFNER: Good norning. |'m Ben
Sheffner with the Mdtion Picture Association. |
want to thank USPTO for hosting this roundtable
and for allowng ne to participate on behal f of
t he MPA and our nenber studios. MPA represents
the | eadi ng producers and distributors of novies

and tel evision prograns here in the US and around
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the world. Sony Pictures, Netflix, Disney, \Wrner
Brot hers, Di scovery, and NBC Universal. Since our
founding in 1922, we have fought to protect the

i ntell ectual property rights and creative freedons
of our nenbers, which give us a uni quely bal anced
perspective on the issues we're facing today. For
over a century, the MPA's nenbers have enpl oyed

| nnovative new technol ogies to tell conpelling
stories to audi ences worldw de. Fromthe

i ntroduction of recorded sound in the 1920s, col or
in the 1930s, to the dazzling special effects in
novies |like this year's Dune Part two, Kingdom of
the Planet of the Apes, and Twi sters. The MPA's
menbers have | ong used technology to all ow
filmmakers to bring their vision to the screen and
tell their stories in the nost conpelling way
possi bl e.

Artificial intelligence is the | atest
such innovation inpacting our industry. MPA sees
great promse in Al as a way to enhance the
fil mmaki ng process and provi de an even nore

conpel l'i ng experience for audiences. But we also
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share the concerns of actors and recording artists
about how Al can facilitate the unauthorized
replication of their |ikenesses and voices to
suppl ant performances by them which could
potentially undermne their ability to earn a
living practicing their craft. And while this
isn't directly about our industry, we're also
concerned about other abuses of this technol ogy,
such as to generate nonconsensual intinmate inages
or to deceive voters in the context of election
canpai gns. |In addressing these issues, before
rushing to enact |egislation or regulations around
depi ctions of individuals, NPA urges policymakers
and stakeholders to first pause and ask whet her
the harns they seek to address are already covered
by existing |law, such as the Lanham Act, state
right of publicity |law, defamation, fraud,
intentional infliction of enotional distress, or
other torts. Oten the answer will be yes,

i ndicating that a new law is not necessary. And

i f policynmakers identify a gap in the |aw, for

exanpl e, regardi ng protections for professional
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perfornmers or related to pornographic or election
rel at ed deepfakes, the best solution is narrow,
specific legislation targeting that specific
probl em

Anot her thing we nust all keep forenost
in mnd is that inposing rules about how we are
all allowed to depict individuals necessarily

| nvol ves doi ng sonething that the First Amendnent

sharply limts. Regulating the content of speech.

The Suprene Court has nmade clear that |aws
regul ati ng the content of speech are subject to
t he demandi ng strict scrutiny standardi zati on.
That nmeans they are, quote, presunptively
unconstitutional and can survive the strict
scrutiny hurdle only if they, one, serve a
conpel i ng governnment interest and two, are
narromy tailored to serve that interest.
Legislating in this area requires very careful
drafting to address real harns w t hout

i nadvertently chilling or even prohibiting

| egitimate, constitutionally protected uses of

technol ogi es to enhance storytelling. | want to
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enphasi ze, digital replica technology has entirely
| egitinmate uses, uses that are fully protected by
the First Amendnent and do not require the consent
of those being depicted. Take the classic 1994
filmForrest GQunp, which depicted the fictional
Forrest character played by Tom Hanks navi gati ng
American |ife fromthe fifties through the 1980s,
i ncluding by interacting with real people from
that era. Fanously, the filmmakers, using digital
replica technol ogy avail able at the tinme, had
Forrest interact and even converse wth presidents
Kennedy, Johnson, and Nixon. O take a nore
recent exanple involving the show, produced by our
nmenber Sony Pictures, streaned on Apple TV, called
For AIl Mankind. |It's an alternative history
version of the USSR space race. The producers of
that series use digitally manipul ated videos to
present a fictional version of history that
| ncor porates real people, including John Lennon
and Presi dent Reagan.

To be clear, those depictions did not

require the consent of their heirs, and requiring
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such consent would effectively grant heirs or
their corporate successors the ability to censor
portrayals they don't |ike, which would violate
the First Amendnent. As | suspect just about
everyone in this roomis aware, just |ast week,
senators Coons, Bl ackburn, Tillis, and Kl obuchar
i ntroduced a No Fakes Act, a bill that woul d
establish a new federal intellectual property
right in one's voice and |ikeness. MPA has
endorsed that bill as a thoughtful effort to
address abusi ve uses of digital replicas of

| i kenesses and voices. But for today's
discussion, I'd like to step back a little bit
fromthe specifics of any particular bill and
focus on what we believe are the nost inportant
provi sions of any bill regulating digital
replicas.

First, the definition of digital replica
must be limted to highly realistic replications
of individuals, |ikenesses or voices. It should
not enconpass, for exanple, cartoon versions of

peopl e you m ght see on shows |ike the Sinpsons or
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South Park. Second, any bill regulating digital
replicas nust include a robust set of statutory
exenptions, specifically delineating uses that are
out side the scope of the statute and thus do not
requi re perm ssion. These exenptions must cover
uses where the digital replica is used to depict
an individual as hinself or herself, for exanple,
i n a docudrama or a biopic. They nust al so cover
uses for purposes such as schol arship, commentary,
criticism and parody and satire. These types of
exenptions give filmuakers the clarity and
certainty they need to determ ne whether to nove
forward wth a particular novie or TV series
bef ore spending tens or even hundreds of mllions
of dollars to produce the project. |If the
statutory exenptions are not adequate, sone
producers wll sinply not proceed with their
projects, a classic chilling effect that the First
Anmendnent does not all ow.

And exenptions such as these are not
just good policy, they're a constitutional

i nperative. Indeed, in United States v. Stevens,
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t he Suprene Court struck down on First Amendnent
grounds a federal statute regul ating ani nal
torture videos as overbroad, precisely because the
exceptions in that statute for constitutionally
protected speech were i nadequate. Third, any
federal digital replica bill should preenpt state
| aws that requlate the use of digital replicas in
expressive works. Sinply adding a federal |ayer
on top of the existing patchwork of state | aws
woul d only exacerbate the problens associated with
Il nconsistent laws in this area.

To be clear, MPA is not advocating for a
new federal |aw that would preenpt all of what we
call traditional right of publicity |aw, which
only applies to uses in advertisenents or on
mer chandi se. Right of publicity lawis generally
technol ogy neutral, so it already covers the uses
of digital replicas to sell products. Traditional
right of publicity generally functions well, and
we see no need to supplant it. However,
regul ation of digital replicas in expressive works

such as novies, television prograns, or songs is a

Anderson Court Reporting -- 703-519-7180 -- ww. andersonreporting. net


www.andersonreporting.net

Nane, | nmage, and Likeness Protection in the Age of Al Page: 19

10

11

12

13

14

15

16

17

18

19

20

21

22

novel area, and having a single federal statute in
this novel area is appropriate. And fourth, the
scope of the right should focus on the repl acenent
of performances by living perforners. (Going
beyond that risk, sweeping in wde swaths of First
Amendnent protected speech for which there is no
conpel i ng governnent interest in reqgulating,
whi ch woul d nmake the statute vulnerable to
constitutional challenge. Thank you again for the
opportunity to participate in this roundtable, and
| ook forward to the discussion.

M5. CHAI TOVI TZ: Thank you so nuch. |
did have a question for you, but you answered it
| ater in the -- Mchael ?

MR. LEWAN. Good norning, |'m M chael
Lewan, managi ng director of state and federal
advocacy for the Recording Acadeny. Best known
for the annual G amy Awards, the Recording
Acadeny is a |l eading trade associ ation
representing individual nusic makers. Qur nenbers
I ncl ude thousands of creators across all genres,

regions, levels of fane and craft, including
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artists, songwiters, and studi o professionals.
For decades, the acadeny has been at the forefront
of policy initiatives, inpacting the nusic
comunity and ensuring that the rights of creators
are protected. W've enjoyed working with the
Patent and Trade O fice on a nunber of occasions,
room nmaki ngs, roundtables, and other initiatives,
and |'mgrateful to Director Vidal and this office
for including us today in this inportant
di scussi on.

I n the nusic ecosystem al one, there are
a nunber of policy considerations that could and
shoul d be explored when it cones to artificial
intelligence. 1In due tinme, the Recordi ng Acadeny
will certainly be heavily involved in those
di scussions. But for the better part of the |ast
two years, we have focused first and forenpbst on
protections for nane, inmage, |ikeness, and I'l]|
add and enphasi ze and voice to establish
guardrail s agai nst unauthorized digital replicas
t hat clone our nenbers identities w thout consent,

conpensation, or control. This includes working
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Wi th bi partisan nenbers of the 118th Congress in
the drafting and introduction of |egislation |like
the No Al Frauds Act, the No Fakes Act, providing
W t nesses at hearings and i nfornmational
roundt abl es, including our CEO testifying at the
House judiciary's hearing in Los Angel es during

G ammy weekend and advocating for federal
protections with our nenbers during G ammys on the
Hll. W've also wrked with the United States
Copyright Ofice, the Biden Harris adm nistrati on,
and ot her stakehol ders in discussing the franmework
of what federal guardrails could look Iike. Also
fl agged, our reporting acadeny has been heavily

i nvol ved at the state level. Sone of these
initiatives predate the current conversation
around Al and digital replicas, where we've worked
to pass rights of publicity |laws across the
country. But notably, the acadeny worked cl osely
this year with legislators in Tennessee on the
devel opnent and eventual passage of the Elvis Act,
and as well as working in Illinois on the passage

of HB 4795 and our nenbers continue to work today
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in California on AB 1836. W' ve al so expl ored
simlar attenpts in other states.

The reason we've been focused on
concerns around nane, inmage, |ikeness and voice is
because it is the nost imredi ate harm w t hout
recourse. In the age of generative Al confronting
| ndi vi dual nusic nakers, the speed to create and
the speed to spread digital replicas is
unprecedented. Wthin nonents, we all w tnessed
how a fake Drake can go viral and becone part of
the zeitgeist last sumer. And that was just the
begi nning. The advancenents in cloning services
are causing real harns right now This is
pai nfully nore troubl esone for independent artists
and ot her creative individuals who | ack the
pl atform and resources of Drake and artists of his
stature. Wat used to take significant costs
time. Excuse nme. These creative individuals
often find thensel ves powerless to put a stop to
t he unaut horized taking of their identity. Wile
utilizing soneone's |likeness is not a new

phenonmenon, the age of Al has 100 percent
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exasperated the creation of unauthorized digital
replicas. Wat used to take significant cost,
time, and experience can now be created virtually
anywhere, at any tine, with little to no cost or
training. And in a digital context where nusic
distribution is frictionless and borderless, the
potential harmis self evident. Rapid
proliferation and nultiplication, an endl ess gane
of whack a nole that at best |eads to a dilution
of royalties and results in unfair creative
conpetition, and at worst can be outri ght
deception, fraud, and reputational harm

Gen Al digital replicas pose a rea
threat to human creativity and the rel ationship
bet ween creators and their audi ences. Mire
troubling, the proliferation of digital replicas
goes beyond commerci al harns and poses a threat to
all individuals, regardl ess of |evel of fane.
From fraud to deepfake revenges, individuals are
vul nerable to having their identity digitally
cloned. W've all heard the anecdotes of the

t eenager subject to revenge or the elderly victim
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to financial scamcalls. It is Al that is
bringing these harns to bear. | want to be clear.
The Recording Acadeny is not anti Al or even anti
digital replicas. W believe Al can serve an

| nval uabl e tool for human creators. It can expand
t he uni verse who can create nusic and renove many
barriers to entry. Digital replicas even
represent a legitimte new avenue for authorized
and |icensed uses. Artists have already begun to
grant perm ssion to use their NIL by third
parties, and a viable marketplace could soon be
established. This has the potential to be an

| mportant new revenue stream and create new ways
for artists to engage with their fans, and vice
versa. But the key factor here cones down to
perm ssion and the three consent, control,
conpensation, a fake Drake, done wth Drake's
permssion, is wldly different than an

unaut hori zed taking of his |Iikeness. And that's
why the Recording Acadeny is calling for inproved
and harnoni zed protections.

Exi sting law is a conbi nati on of
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antiquated right of publicity laws at the state

| evel, an inefficient patchwork ill equipped to
handl e the interstate nature of nusic

di stribution, or inprecise federal standards |ike
t he Lanham Act that require clear cut market and
consunmer confusion. In short, no law in the books
is giving the individual the kinds of protection
and recourse he or she needs. Existing
protections were not conceived to or equipped to
protect against generative Al scenarios, |et alone
non comerci al use m suses. They are 20th century
solutions. As nentioned at the start, that's why
the acadeny isn't calling for a federal law, and
we are proud to endorse the bipartisan No Al Fraud
Act and | ast week's recently introduced No Fakes
Act in the Senate. W additionally applaud the
recent copyright office report recommendi ng a
federal standard. We firmy believe, since nusic
knows no boundaries, that a uniformfederal
standard provides the best protections for all
creators and can establish mninmumguardrails to

ensure that individuals can control their |ikeness
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in the digital context. As both the House and
Senate have put forth, a federal |aw should, at a
m nimum clearly define and establish a digital
replica right for all individuals. This right
shoul d give the individual neans to conbat the

I nfri ngenent and grounds to seek damages for
harnms. The right should not be |imted commerci al
use, but franed to regulate all types of digital
replicas that realistically imtate an

i ndividual's |Ii keness wi thout the perm ssion.

As illustrated already, the right shoul d
not be limted to quote unquote celebrities, but
be brought off to be enjoyed by individuals,
regardl ess of how fanobus he or she nmay be.

Recogni zing that certain states, |ike Tennessee,
may go above and beyond what a federal |aw m ght
protect, we concur with the copyright office's
recommendati on that federal |aw should not preenpt
state laws. But the acadeny has al so been open to
exploring carefully crafted, crafted preenption
standards, such as those found in the No Fakes

Act. W believe a federal standard should result
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i n a healthy marketplace where individuals are
unable to use the right to nonetize and |icense
their likeness if so desired. This would include
the flexibility to enpower others to license their
| i keness on their behalf and or enforce agai nst
unaut hori zed use. Simlarly, creation of a
federal standard should al so incentivize secondary
parties like platforns to establish an effective
systemto quickly take down and keep down
unaut hori zed digital replicas and enpower the
creators to control how their |ikeness is used on
these platforns. Platforns have shown that they
can be responsible partners and allies to creators
i n other contexts, and that kind of relationship
can be fostered with respect to digital fakes.

We believe the right should extend
post hunously to ensure that individuals who
continue to have commerci al val ue beyond death may
be protected and that their states are in control
of this race. W have seen deceased | egends in
our industry have their identities profited on

Wi t hout perm ssion, and nust do what we can to
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ensure the heirs are in control. Last, the
recording firmy respects and believes in the
power of the First Amendnent and calls for a right
t hat bal ances First Anendnent protections. The No
Al Fraud Act is a great exanple of how to wal k
this path in crafting legislation at the federal
and state |level, the Recording Acadeny has been an
honest broker and sought to find consensus anongst
st akehol ders, including on sone of these nore
contentious issues and provisions. W pledge
sonebody to work with the USPTO and others in this
roomon finding the best path forward. Again,
thank the director for convening today's
roundt abl e and wel cone conti nued di al ogue where
the reporting acadeny can provi de assi stance on
this inportant matter. Thank you.

M5. CHAI TOVI TZ: Just have one question.
Do you see --

(audi o cut off).

MR. LEWAN. The Recordi ng Acadeny woul d

probably err on the side of having a |l egislative

attenpt at this just to ensure that all platforns
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are able to abide by the sane rul es we've seen.
Sonetinmes voluntary commtnents have led to
| nconsi stenci es where certain platforns go above
and beyond ot hers are not, you know, adhering to
the pledge. So a federal standard with sone
actual teeth to expeditiously renove infringenent
content wll probably be the better path forward.

M5. CHAI TOVI TZ: Thank you. | apol ogize
because this is ny first time working with clocks
and | know | started it again. Hopefully still
time onit and it didn't run over. So, WII
Kret h?

MR. KRETH. Morning everybody. Hi, |I'm
WIIl Kreth, the CEO and founder of Hand Human and
Digital, a digital object identifier foundation
regi stration agency. DO Foundation's been around
since 1997. They are an | SO state standard and
they identify objects, be they digital or
physical, to the tune of 1.3 billion objects per
nonth. |'mthe fornmer executive director of the
entertainnment id Registry eider and the director

of nmetadata governance for showtine Networks. |
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have experience working in the nusic industry,
al so on the standards and protocols side as a
current working group co chair at the nusic
I ndustry's standards body digital data exchange,
or known as DDEX popularly. I'malso a
contributor nenber of the Coalition for Content
Provi dence and Authenticity. That's C2PA many of
you nmay have heard about. |[It's also nentioned in
federal |egislation and executive orders, and al so
a nmenber of the Media Providence Wirking G oup at
the International Press Tel econmuni cations
Council, theiptc.org dot so for those of you
wondering why |I'm here today, what is HAND?

| want to give you a brief little bit of
i nformation on that so HAND as an i nteroperable
public talent identifier for notable public
figures and we heard recently that the
differentiation delineation between the private
I ndi viduals and public figures. W identify
public figures only built on an I SO | evel standard
i d, providing persistent global talent identity

resol ution and verification to enabl e cost
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savi ngs, greater security and revenue
acceleration. W identify three objects in the
medi a supply chain just really sinply notable

| egal and natural people, their connected digital
replicas for today's conversation and fictional
characters, because for every Spider man and

Bat man or Barbie, they're interchangeably
portrayed over the decades by different human
beings. This roundtable topic is at the very

heart of what we've already built and depl oyed to

Hol | ywood and soon sports | eagues and federati ons.

| see Sean here today around the ethical use of
consent based NIL rights Iicensing of digital
replicas per the SAG AFTRA agreenent of 2023,
whi ch codified | anguage around enpl oynent based
and i ndependently created digital replicas and
background actor replicas and synthetic
perforners.

Built on that sane standards based Emy

award wi nning technology that | TER won at a 2023

Emmy award for |last year. Hand, like ITER is one

of only twelve DO registration agencies in the
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world. As | nentioned. Renenber CTPA and IPTCto
t he USPTO s questions requested in advance. And
t hank you for those questions. Do technol ogi cal
mechani snms or protocols currently exist to
i dentify Al generated NIL content to prevent or
deter unauthorized Al generated NIL content or use
or renove unauthorized Al NIL content after it has
been rel eased? W are not a detection conpany,
but what we have do is on the provenance side of
t he business tracking beacon, if you wll, of
notabl e individuals and the replicas. W're
currently working with Sony Pictures Entertai nnent
and al so working with conpanies |ike fabric and
Origin and others in the nedia supply chain. And
we're | ooking to show a proof of concept at the
| nt ernati onal Broadcasting Convention in Ansterdam
I n Septenber around a project we call digital
replica and talent id Providence verification and
new aut omat ed wor kf | ows.

So | want to speak to the notion of the
gquestion around does the use of unauthorized N L

content harmindividual s? W think that it
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basically hand views that that violates the four
Cs, not just three Cs, but the four cs which we
in a webinar in February with the fol ks at CAA,
the tal ent agency descri be as consent, control,
credit and conpensation. |It's the renoval of
human agency and the control of the right of
publicity codified state to state, and the noral
rights which are codified in the EU for both
public figures and private individuals, it is

del eterious to their control, their privacy,
reputation, and for public figures, their quote
unquote brand use of Al technology clearly

accel erates the velocity of unauthorized and
potentially infringing usages of mail rights by
threat actors seeking to defraud or m srepresent
real legal and natural peoples. It is essentially
a nefarious, pernicious virus that will require a
public private partnership to regul ate and enforce
both the provenance tools and detection tools to
curtail and reduce the risk to society. Ethical
usages of Al to create consent based digital

replicas and | egal and natural people for their
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| i censi ng and noneti zation purposes will require
guardrails and guidelines not yet nationally
| egi slated nor litigated to set case | aw
precedents. W heard the No Fakes Act nentioned
earlier. W know Tennessee has the Elvis Act. |
know that this body cones down on watching and
under standi ng that there's roomfor both.

As our friend Benjamn said from MPA
earlier, there has to be roomfor both non
i nfringi ng usages of identity and no rights, and
for creative works, expressive works, as you
nmentioned. But also | ooking at where unaut horized
usages take place, what are the neans to either
deter, detect, or to find a way to renedi ate that
infringement? So | want to speak to this that |
can't speak to the Lanham Act, but | want to say
to the fol ks here today that one thing that people
have to renenber, you don't need Al to create a
digital replica. Photogrametry, volunetric
capture, nultiple technol ogies exist to create
unaut hori zed replicas before | arge | anguage nodel s

and adoption of these tools. For open Al and
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others, Al can help the kind of the creation of

it. But the unauthorized deepfakes did not start
with Al. | think it's inportant for folks to
remenber that fact. Essentially to this | want to
say that one nore thing around the question that
was posed to us. What limts, if any, should be
pl aced on the voluntary transfer rights concerning
NIL to third parties? For exanple, should there
be limts to the duration of such transfers? |
think we heard a bit fromBenjanmin earlier on
this, but to the best of ny know edge, the estates
of deceased individuals, usually celebrities or
public figures, have already transferred and or

| icensed no rights to third parties for
utilization in voice cloning, advertising, et
cetera.

W saw recently that a conpany nane
cal l ed El even Labs created a set of voice trained
voi ce collection called the iconic Voices, where
the estates of the late Judy Garl and, Janes Dean
Burt Reynolds and Sir Lawence A ivier have

| i censed their voice |likenesses to eleven |labs to
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train for their voice cloning software. If we are
to | ook at past |egislative exanples, potentially
the potential controversial S-505 Sony Bono
Copyright Term Extension act. Even with that
federal extension, there is still an eventual tine
limt, expiration date for rights before

copyri ghted works nove into the public donmain. So
if no rights are to extend in perpetuity to third
party rights holders, obtaining a transfer of
rights fromthe estate to the deceased, that would
be anomal ous to the current |aws around

copyri ghted works. Food for thought and room for
debate, quite possibly. | want to thank Ann and
Jeffrey and teamtoday for allowing ne to speak,
and | |l ook forward to hearing the conversation.
And thank you all for your tine today.

M5. CHAI TOVI TZ: Thank you. Can | ask
questions? You said that HAND was for public
figures, and I'mjust wondering how that defined
thinking. | don't know how many of you read,
there was a New York Tines nagazine article, and

It was about a, | think, a state senator in
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Florida and a city council person in Broward
County who were both victins of deep fakes. And |
nmean, they are elected officials, but they're not,
you know, national officials, state senator, and a
city council person. | don't knowif they fit in
your definition of public figures. So |I'mjust
curious how you define public figures. And then |
have one nore question after that.

MR. KRETH. Ckay, so we have sonet hi ng
we call fromthe kind of critical nmetrics of what
makes soneone notable, citation backed,
notability. |It's basically this. Wuo you are,
what you've done, and who said, so, those three
el enents, | can explain that to ny son, who's
el even, | can explain that to him are kind of the
rubric, the fabric of what we're trying to do.

And by establishing that, we're trying to
identify, in the first phase of what we do, the
public figure, the celebrity, the notable

i ndi vidual, the person who has multiple citations,
who has nultiple identifiers, existing databases

around the world today. That is a netric that
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allows us to have confidence that if Library of

Congress deci ded that you were notable enough to
appear in their database, that's a great |itnus

test to say, this individual is going to have a

| asting persistence, notability, from here going
f orwar d.

The public figures in Broward County you
nmenti oned, we were actually asked, on a rel ated
note by Bl oonberg News if we would identify
politicians. W intend to start noving that
direction, but cautiously, wth sone of the nost
not abl e i ndividuals. W already have Donald Trunp
i n our database because he's also a television
personality. So it is entirely possible that the
quantifiable critical netrics of notability for
politicians could also be part of this. W've
al so been asked by the fashion industry if
i dentify fashion nodels, but we're trying to take
it slow and not boil the ocean to start with, to
create an interoperable unique identifier at the
hi ghest level, the 1SO level, trying to identify

just the nost notable people. To start with your
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second question, we're out of tine, alnost.

M5. CHAITOVI TZ: W have 10 seconds
ri ght now, but --

MR. KRETH. | hope that answered your
guesti on.

M5. CHAI TOVI TZ: Yes, it did. Thank
you. And the final question is, you nentioned
private public ship. Wndering if you envision
any executive actions that could facilitate those
private.

MR, KRETH. It'd be possible. | think
the one thing we wanted to share with folks is
around the notion that when it cones to id
namespaces and nedi a supply chain, there's a
saying that goes, if you can't identify it, you
can't automate. And to scal e any business, you
have to have the systens and net hods, the neans by
which to automate processes. Oherwse it becones
extrenely manual, there's high friction and costs
nore noney, takes nore tine, becones sonething
that is onerous or burdensone chal |l enge for

people. So to have unique identification of
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objects in a nedia nanespace, nedia supply chain
helps. And so | don't know if that's sonething
that's cone to the executive branch, but | think
that historically we know that with packaged goods
and GI nenbers and GPC codes, whole industries,
whol e systens, whol e supply chains around the
wor | d have been changed by having the ability to
automate the object identity with a uni que
identifier, a nuneric identifier.

M5. CHAI TOVI TZ: Thank you. Just
anot her area where we need unique identifiers.

MR. KRETH. Thank you.

M5. CHAI TOVI TZ: Thank you. Colin?

MR. RUSHI NG (Going to put ny reading
gl asses to the test. Al right. M nane is Colin
Rushing. |'mthe Executive Vice President and
general counsel of the Digital Media Association,
or DIMA. W represent the large nusic stream ng
conpani es, Apple, Amazon, Pandora, Spotify,
YouTube, as well as Feed FM which provides
busi ness to business nusic services. Qur nenbers

are at the forefront of the growmh of the nusic
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i ndustry. They're the source of basically all the
growh in recent years in the nusic industry and
the reason that the recorded nusic business has
recovered fromwhere it bottoned out about a
decade ago. W really appreciate the opportunity
to be a part of this conversation. Artificial
intelligence in general has obviously transforned
music, in particular, howit is created, as well
as how people are enjoying it and consumng it.
And that's especially true when it cones to nane,

| mage, and |ikeness. |t has presented sone risks
and i ssues that the panelists have addressed
today. It's also presented trenendous opportunity
for music creators. One great exanple of that is
that the studio technology literally allowed Randy
Travis to. To use his own voice and rel ease new
record of his own nusic.

We are still very nmuch in the early days
of this technology. W don't really know where
it's going to go over the next ten years plus,
there's no doubt that it will continue to be

transformative, but it's inportant to renenber
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that we're very much in the earliest stages of
this, of these newtools. W do believe at D NMA
that there should be federal protection for nane,
i mge and |ikeness. Qur nenbers do not have any
I ncentive or interest in having deceptive or
harnful content proliferated on their services.

It doesn't do nusic creators any good. |t doesn't
do fans any good. It doesn't do the industry any
good. So we do support the creation of new | ans
that are specially tailored to this unique

ci rcunstance that we find ourselves in. W see
basically five general principles that should be
appl i ed when going down this path and figuring out
finding solutions that work. So the first, and
bui | ding very nuch on what Ben said, and |I'm

al ways glad to foll ow hi mwhen addressing these

I ssues. It's inportant that any new | aw be
narromy tailored to address the specific harns
that are at that we're tal king about. W do
believe the right foundation, the right body of
|aw to | ook to, or is law on rights of publicity.

It's obviously inperfect, but that is the right
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source of principles. W think in contrast with
copyright law, which is addressed a different type
of problemor a different type of issue, we think
the goal of any new | aw shoul d be to protect
| dentity and personhood.

Second, the liability, and this is where
"Il probably spend the nost of ny remaining five
m nutes plus, is an inportant issue here. W
think that the liability for any harnful content
that's created should fall squarely on the creator
and the person who introduced the content into the
supply chain, for a couple of reasons. One,
there's a fairness issue. Person who creates a
harnf ul content should be the person responsible
to that person is in the best position to defend
the content. As Ben tal ked about, we're talking
about expressive works, right? There's a very,
very high likelihood that stuff people may find
obj ectionable or unlawful could in fact be
protected by the First Amendnent. Who's the
person best situated to defend content and the

| egi ti macy of new content? It's the person who
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created it. The flip side of that is the sort of
secondary liability challenge. This goes back to
the dawn of the Internet. W have different
approaches to dealing with secondary liability.
You have the section 230 regine, you. Have the
section 512 regine. W can tal k about the
mechani cs and the details. W'I|l save that for a
little bit later.

But | want to just focus on sone basic
observations and principles. First, as |
menti oned, our nenbers, honestly, every legitimte
pl ayer in the marketplace has no incentive to see
harnful , deceptive content proliferating in the
mar ket pl ace. And so, |ooking at institutional
i ncentives, there's not a reason to incentivize
peopl e to renove our nenbers to renove har nf ul
content. Second, when it conmes to nusic in
particular, the huge mpjority of the activity is
subj ect to robust supply chains with very detail ed
contractual relationships between the platforns
and the distributors and the rights owners that

govern the renoval of potentially harnful content.
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That works. Third, even when that doesn't apply,
I f you' re tal king about user generated content,
things of that sort, there are existing robust,
vol untary neasures to renove harnful content
already for all types of content. One of the
policy argunents for section 230 is that if you
create broad immunity, you create roomto devel op
robust content noderation practices. That's what
we've seen. |t exists. W should let that
continue to work. Fourth principle, the specter.
The issue around broad secondary liability regines
IS you create a really significant risk of over

bl ocki ng, of renoving legitinmate content in order
to reduce costs, avoid liability.

Again, we, there is no doubt that if you
have a broad secondary liability regine, it just
creates a powerful incentive to renpve content on
the first sign of a hint that there's an issue.
So if there is going to be secondary liability in
pl ace, we think, and again, we think it's
unnecessary. But if you are going to have it,

there should be a really hei ghtened know edge

Anderson Court Reporting -- 703-519-7180 -- ww. andersonreporting. net


www.andersonreporting.net

Nane, | nmage, and Likeness Protection in the Age of Al Page: 46

10

11

12

13

14

15

16

17

18

19

20

21

22

requirenent to nmake sure it's not applied too
| i berally should only be actual danages. There
shoul d not be statutory danages, which, especially
in the context of online distribution, could
create catastrophic and astronom cal damages. And
third, you really need to have a truly robust,
safe harbor to protect the services that are
trying to do the right thing sort of related to
that issue. Any new |legislation, any new
governnmental action should respect the existing
supply chains, respect the way industry is done
today. Industry participants have broad incentive
to get the nechanisns in place to make the
| ndustry work better. Again, I'"'mglad | foll owed
WIl, talked about DDEX that's been critical to
the operation of the nusic industry. These
rel ati onshi ps anong nmusic creators and the
services is robust, well established, subject to
truly existing supply chains.

Finally, on the topic of preenption, we
do think this is an area that calls for a federal

rule. We think relying on a patchwork of state
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laws will disrupt commerce and will create
uncertainty for everyone. And then the copyright
of fi ce suggested any federal |aw should just be a
floor. Qur view should just be a single federal
standard that provides certainty throughout the
ecosystem Again, thank you very nmuch for this
opportunity to be a part of this conversation.
It's a fascinating and thorny issue. |It's a fun
problemto work on, and I'mglad to be part of the
di al ogue.

M5. CHAI TOVI TZ: Thank you so nmuch. Can
| ask question, how would is there a way you w sh
to suggest as safe harbor, that would avoid al
the issues that were nentioned in the past 512
report and issues of Wiack-A-Mdle? | nean, if
you' re a fanmous person with Taylor Swift's
por nogr aphi ¢ deep fake that was out there so that
you woul dn't have to play Wack- A- Mol e.

MR. RUSHING Sure. In the devel opnent
of sort of a system the devil is very nmuch in the
details. So no, | don't have a specific solution

to say how could we address that problemthat
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makes everyone sort of satisfied? | do think that
the 512 system has sone conplications in it that
we woul d not want to replicate. | think the red
flag know edge standard is an aspect that doesn't
work particularly well. | think the sinple
approach is the right approach. Approach where
there is any sort of notice, specifically

i dentifies the content at issue on these harder
sort of questions about what's the right bal ance,
right, what's the right set of obligations to

| npose on stream ng platforns. Anytine you have
an obligation to sort of broadly block content
based on unspecified sort of criteria, you create
a significant risk of over blocking or a decision
to renove functionality altogether. One of the
chal l enges is an identification. The nusic

| ndustry in particular has problens just keeping
track of who owns what on very basic things. |If
you add this whole additional layer of things to
track and things to potentially filter for you,
just create an environnent that nay not

accommodat e any practical solution. Thanks.
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MR. FRI EDLANDER: Good afternoon. M
name is Tim Friedlander. | amthe co-founder and
presi dent of the National Association of Voice
Actors. W are a social inpact nonprofit that
represents approxi mately 1200 nmenbers of the
United States. W also are co-founder of the
United Voice Artists Federation, which is the
gl obal federation of voice acting Associations in
19 countries. W have worked al ong SAG AFTRA f or
this last year. However, 80 percent of the
voi ceover industry is nonunion, neaning that even
I f those are working under contracts, they're not
going to be protected under the SAG after
contracts. Additionally, 60 percent of our
menbership is | ocated outside of California and
New York. So they are |ocated outside of states
t hat have the robust protections for voice inage,
name and |ikeness. During COVID the voi ceover
| ndustry grew exponentially. It was one of the
few areas of the entertainnent industry to
continue to grow.

Qur concern is wth synthetic voices,
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specifically in voice cloning. And our approach
over this |last year has been education of our
menbers cooperation, working with the platforns

t hensel ves. El even Labs, OpenAl various platforns
out there to express our concerns and | egislation.
We have been in DC supporting the No Al Frauds and
No Fakes Act. In our nobst recent surveys, 11
percent of our nenbership knowingly lost jobs to
Al . W are unsure how many unknow ngly | ost work
out of that 11 percent. 80 percent of that | oss
were for people who were identified as people of
color. So, we are finding currently, at least in
the voice industry, it is having harm
exponentially different for mnorities. W are
concerned with reputational harm and busi ness
harm W |icense our voices for a certain
product, in a certain market, for a certain period
of time. And previously, we had to contend wth

t hose uses happeni ng | onger than we had
anticipated. Currently, now we have to contend
with conpletely new products and commerci al s bei ng

made out of our voices that we never agreed to.
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As a human, | could walk into a session, | could
be given a script for a product that | have a
conflict with or sonething that |I wouldn't say,
and | can wal k out of that session.

Currently, our synthetic voice, our
cl one, cannot | eave a session if it's giving
sonething that we do not agree with. So we are
concerned with fal se endorsenent, false |ight, and
potential possibilities that our voices could be
saying things people wouldn't agree wth,
endorsing political candidates that we do not
support, or products that we have conflicts with
Wi th public access to sites. There's nmany
exanpl es of voice actors who have | ost work with
engi neers who have just felt, well, "Il just
upl oad your audio to a certain website and create
a new branding for this product. That takes away
our ability to continue to work, potentially is
wor k that we would have had fromthat pickup
session. W currently sit at the intersection of
public and private. Many of our voice actors are

heard mllions of tinmes a day, yet they would be
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unr ecogni zabl e and uni dentifi abl e.

We are not the celebrities. W're the
wor ki ng cl ass, blue collar, nomand pop busi nesses
that are nmaking mninumwage in a | ot of areas. |
woul d suggest | ooking at Bev standi ng versus
Ti kTok. She's a nice grandnot her out of Canada
who had her voice cloned and becane the voice of
Ti kTok for a certain period of tinme until |egal
action had that taken. W are not, as is
mentioned before, anti Al, anti tech. Currently,

t he power of balance is in favor of the
corporations that unfairly take advantage of voice
actors using contracts for in perpetuity that have
| anguage such as across the universe, in all

t echnol ogy, now or forever to be invented. W are
finding that nmany people who have worked over the
years, have signed these contracts at the

begi nning of their careers, are now bei ng used
against themto create clone voices. There are
sone definite possibilities. Those who are

nonver bal, doing what we call inpossible jobs.

For exanple, narrating the New York Tines cover to

Anderson Court Reporting -- 703-519-7180 -- ww. andersonreporting. net


www.andersonreporting.net

Name, |mage, and Likeness Protection in the Age of Al Page:

53

10

11

12

13

14

15

16

17

18

19

20

21

22

cover when it cones out. Karin CGuilfrey, our vice
president, has |icensed her voice to be the voice
of a weat her app that can say, verbally give you
the weather in any location at any tine on the
planet. That's not sonething that a human coul d
do, but she has a very clear |icensing that has
consent, control and conpensati on.

Currently, there are no technol ogi cal
sol utions that we have worked with that actually
can identify an Al generated voice, |et alone
i dentify where that voice cane from W were very
much interested in provenance and know ng where
the voice cane from Voice actors al nost
predom nantly record at hone. W record on our
own systens, and we hand deliver those audio
files. W don't hand deliver those audio files.
W email| those audio files to our clients around
the world wi thout any provenance, w thout any
tracing, tracking or nonitoring that can happen
wth those. W are |ooking for the ability to
work with the conpanies to know that if sonething

I s upl oaded to them that the person uploading it

Anderson Court Reporting -- 703-519-7180 -- ww. andersonreporting. net


www.andersonreporting.net

Nane, | nmage, and Likeness Protection in the Age of Al Page: 54

10

11

12

13

14

15

16

17

18

19

20

21

22

actually has the rights to upload that voice.
Currently, if you want to upload to El even Labs,
for exanple, you just state that you have the
right to upload that voice, and w thout having any
provenance or ability to control that. It's very
often very probable that voice actors voices are
there. W got started with this in Novenber of
2022 when Apple rel eased their synthetic voice
narrators, and we found that sone of our nenbers
wer e unknowi ngly the voices of the Apple
audi obooks. And followed shortly thereafter where
we found multiple websites with tens of thousands
of cloned voices fromour nenbers, taken from
vi deo ganes and commerci als and ani mati on, many of
them not safe for work, and pornographic materi al
that currently are still up because there is no
way to legally have themrenoved. W've asked
nicely, but that does not do nuch if the conpanies
aren't wlling to take them down.

We believe that citizens in all states
deserve protections from unauthorized uses of

their voice. There are nultiple states that
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requi re show ng an individual identity has
commerci al value. However, lots of the work that
we do is nonindustrial, non-broadcast. It's never
public facing, and a lot of tinmes it's never
actually going to be heard by anybody outside of a
smal |l group of people. W want to nmake sure that
state of publicity |laws, state right of publicity
| aws, apply only when the infringenent occurs in
advertising. That is sonething that we have a
problem w th, because a |ot of tines, as | said
earlier, that advertising doesn't actually happen.
Federal |aws should be required for non-commerci al
abuse, and these harns are inflicted by non
commerci al use, including deepfake pornography or
the use of our voices where we would not |ike them
to be used. W are supporting the No Fakes Act
and the No Al Fraud Act, and we are asking that
federal |aw set the floor, not a ceiling, for

t hese protections. Many tines we have many voi ce
actors who work in California and their client is
i n Georgia or Tennessee or various other states.

And so, lots of tines we're unsure as to which
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| aws we are actually covered under. W are
interested in covering all protections of

unaut hori zed replicas. However, we understand
that Al, because of its effectiveness and

t echnol ogy, is sonething we should focus on very
specifically.

Fame recogni zability should not be a
factor. The | aw should capture that woul d not
capture the majority of the views that's happeni ng
for voice actors currently. And we al so would ask
that a voice clone or a replica should not be a
condition of enploynent, which currently it is in
many cases. There should be, and we have
supported this. Proper extensions for First
Amendnent speech. W have dealt closely with
t hose who are working on the No Afraid Act and no
faith act to ensure that First Amendnent rights
are protected in there. This technology is
growi ng at an exponential rate and we are finding
new uses and new abuses for it on a daily basis.
So we woul d ask that there be sone ability to keep

up with the pace of the growth which is essenti al
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to the efficacy of this law. W are calling this
voi ce imge, nane and |i keness to make voice very
specifically a concern. It is very nmuch the tip
of the spear and very, very easy to nmnipul ate and
use. And we would ask that there be any First
Amendnent consi derations be adjudicated on a case
by case basis outside of those which are already
enf or ced.

| would like to leave with just that.
This inpact is as nmuch on our business as on our
reputation. Many of us work directly wth our
clients. W have very personal relationships wth
them and these are small clients and | arge
clients. As | said earlier, our vice president is
the voice of a major pharmaceutical chain. You
hear her voice every tinme you call in to get your
prescription refilled. And if her voice were to
be unaut hori zed and used sonmewhere el se, that
woul d be a massive infringenent on her ability to
continue working, as well as her reputation with
t hat conpany and voice actors. W're very nuch

smal | nom and pop busi nesses. You can | ook
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t hrough SAG AFTRA and see their information there.
That 11 percent of the industry nmakes | ess than
$27,000 a year within SAG AFTRA. And the voice

i ndustry is very simlar to that where a |l ot of us
wor kK for m ni mum wage or not nuch hi gher than
that. So, thank you very nmuch and great to be
here today. Thank you so nuch.

M5. CHAI TOVI TZ: Thank you. They
changed ny m c because apparently not |oud and
that's the first tinme |'ve heard that. Thank you
very much.

MR. GATTO. Good norning. M/ nane is
Janes Gatto. |'ma partner at Sheppard Mullen. |
founded and | ead our Al team which is one of the
| argest practices in the country. Over 100
| awyers practicing with all different | egal
backgrounds and i ndustry specializations, not the
| east of which includes |IP, privacy and
entertai nnent of relevance to today. | started ny
career at the USPTO back in 1984. So, for 40
years |'ve been advising clients and I P and ot her

technol ogy law issues. | teach. |'ve been doing
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Al work for over 24 years and | teach an Al |aw
course at e Mss Law School. [|I'malso an
appoi nted nenber of the Al Michi ne Learni ng Task
Force of the I P section of ABA and co chair the Al
subcomm ttee of the Al PLA Energi ng Technol ogy
Commttee. | applaud the USPTO for continuing to
seek feedback from stakehol ders on key issues with
Al and the other hearings you've recently held.
"' m honored to be able to present ny thoughts
today. O course, these views are ny personal
views, not that of the firmand client, or any of
the groups that |I nentioned that |I'm associ at ed
wi t h.

| support thorough legislation on the
| ssues of m suse of a person's nane, inage, or
| i keness, whether they're Al generated or
otherwise. Certainly, the rapid rise of
generative Al has exacerbated the issues by
facilitating the generation of realistic inages,
vi deos, replicas, voice sinmulations of real
people. But the protections are needed whet her Al

generated or not. There's other technol ogi es that
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1 certainly predate Al that continue to inprove and
2 continue to contribute to the problens. [1'd Iike
3 to share ny thoughts on sone of the issues to be
4 considered in connection with such |egislation.

5 First, | think it's inportant to consider that a
6 person's |ikeness can be m sused in a nunber of

7 ways, not all of which fall under what we

8 traditionally think of as right of publicity.

9 Cl early, when soneone uses another's nane, imge,
10 or likeness for commercial purposes, that can

11 violate the right of publicity. However, as we've
12 seen, there's nmany other inproper uses that are

13 not necessarily commercial purposes, but do cause
14 ot her types of harm For exanple, there's a

15 growing trend to m suse a person's nane, inage, or
16 | i keness to cause personal harmin various ways.
17 W' ve seen scammers use a person's voice print to
18 send realistic soundi ng nessages to | oved ones

19 seeking noney for help leading to financial |oss.

20 W' ve seen revenge porn and ot her sexual
21 depi ctions of people based on their |ikeness, and
22

many ot her types of personal harmthat can result
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fromsuch activities.

So in sone cases, the fal se depiction of
a person may inpact not just the person, but a
group or society as a whole. For exanple, a false
depiction of a candidate nmay harmt he candi dat e,
but it may m srepresent the position of a party,
and it may led to the spread of m sinfornmation
that could in fact skew the election as a whole to
the detrinent of society. Also, we've seen
situations where Al generated videos using the
appearance and voice of a CEQ, again, can harmthe
CEOif it's a false nessage, but it may al so not
just paint the CEOin false light, but it can
actually harmthe conpany. And if it's used for
pur poses such as mani pul ati ng stocks, again, it
coul d have an inpact on society as a whole. So,
my point is that these issues create personal
harns, but there can be greater harnms to consider
as well. So, in crafting any |egislation, |
recomend the careful consideration being given to
t hese and other harns, and the full range of

damages that can result fromthese types of
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activities. And it is likely that we can't
pi geonhole this all into one category of right of
publicity. W may need to have different renedies
for different types of harns.

| believe the federal |egislation would
be beneficial because the current situation is a
bit nessy. The patchwork of dozens of state | aws
and common |l aw rights is confusing, inconsistent,
and creates many issues. The protectable rights
of a person may be based on their state of
residence or domcile. But if what we're trying
to focus on is protecting inherent rights or
characteristics of a person, why should it matter
where they live? Everyone should be entitled to
these rights. So with respect to the question of
to whomthese rights should apply, | submt
everyone shoul d benefit fromthese rights, not
just celebrities or fanous people. |In today's
creator econony, it may be both hard and perhaps
not necessary to show that soneone is fanous or
recogni zable to protect the commercial interest in

their name, inmage, or |likeness. The degree of
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fame may i npact the damages of individuals. But
iIf alawis enacted to protect identities and
enhance characteristics of individuals, this
shoul d apply to everyone, just like the right to
privacy applies to everyone. |f a person's right
of privacy is msused and they are not a
celebrity, the damages nmay be | ess, but they
shoul d enjoy the rights nonetheless. And as
menti oned before, many of the harns caused may not
relate to comrercial activity, and the | evel of
fame is largely irrel evant when you're dealing
W th personal harm

Any | egislation should carefully
consi der the basis for protecting right of privacy
and what rights are included. Well, this may be a
bit controversial. | submt that right of privacy
Is not really an intellectual property right. |If
we think about what intellectual property is, if
you | ook at the WPO definition, for exanple,
i ntell ectual property denotes creations of the
m nd, such as inventions, literary and artistic

wor ks, design synbols, et cetera, used in
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commerce. The USPTO at tines designhed to describe
| P as creative works or ideas enbodied in a form
that can be shared or enabled others to create,
enmul ator, manufacture them |In contrast, right of
publicity covers protectable aspects of a personal
i dentity or characteristics of a person. These
are not things that a person creates, but rather

i nherent characteristics, traits, or identifiers
of an individual. Exanples of characteristics
currently affordabl e protection, of course,

| ncl ude nane, physical appearance, voice, and

ot her distinctive personal attributes. Sone
states, however, under the right of privacy | aws,
go further and protect things such as portraits,
pi ctures, avatars, and even fanopus sayings. Under
at | east sone current |law we | ook at, there's a

di stinction between right of privacy and
copyright. For exanple, so if |I'm a photographer
and | take a picture of a fanous person, legally,
| own the copyright in that picture, and | can
sell that picture even though a person's image is

init. In fact, in sone cases, when the celebrity
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tries to use that inmage on their website, they nay
be infringing ny copyright.

And so, we have cases al ong those |ines
that highlight the distinction between right of
publicity and copyright. Now, of course, if | use
ny image to endorse a product or a service, then |
may be violating that person's right of publicity.
So | think we need to really carefully consider
the basis for the rights and how it interacts with
existing rights, such as intellectual property and
ot her existing rights. Another topic,
particularly with Al, to consider in this context
Is avatars or digital chat bots. D gital chat
bots, which are certainly, we're going to see
i ncreasi ng use of themin many contexts. | think
it's hel pful to consider these issues in at |east
two ways. The creative aspects of an avatar
shoul d be protectabl e under copyright, but to the
extent that the avatar includes aspects of a
person's nane, inage, or |likeness, those aspects
shoul d be subject to right of publicity. So in

part, it may depend on how the avatar is used.
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Certainly if it's used for commerci al purposes or
endor senent of products or services that would
step on the nane, inmage and |ikeness and wite a
publicity. But other uses of an avatar may not do
so. So | think, again, careful consideration
should be given to the Iines to be drawn between
the way in which avatars et cetera, are used.

Anot her issue | think that's inportant
to think about is when should unauthorized use of
NIL be permitted? In sone cases, as has been
noted before, the use of nane, inmage, and |ikeness
may be part of the First Amendnent protective
speech. So the question is, what should the test
be when First Amendnent speech inpacts nane, inmage
and |license rights? Should the test be nodel ed
after the Rogers test, which used. Wich is used
to bal ance the First Anendnent protected
expression with trademark | aw, or should the test
be nodel ed after fair use doctrine under copyri ght
| aw, or is a new test needed? | think elenents of
those are probably relevant, but |I'mnot sure

either would be sufficient al one.
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Anot her issue to consider is whether and
to what extent the right of publicity should be
| i censable. Certainly, if a person has a right to
comercialize their nane, engine, |ikeness, they
should be able to permt others to do so. | think
It's interesting question, though, is whether that
ri ght should be fully assignable. If we |ook at
it as a personally inherent right based on your
own characteristics, unlike the right of privacy,
maybe assignability may be not the best course of
action. Defendability is another whole issue
which currently seens to be the law. One ot her
thing I'd like to nention in the tine left is
that, or two things are actually one is that the
| aw shoul d have keys. There needs to be, of
course, a private right of action, but there
shoul d be attorneys fees. There should be m ni nrum
statutory damages and ot her provisions to ensure
that it's not cost ineffective to actually enforce
your rights as it is in sone other situations.
Last thing is that there's technical mtigation

that can be used. There's questions about sone of
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the technol ogies, use filters that can help
mtigate searches, that are designed to out put
sonething that would include NIL's. |I'm not
saying that those should be mandat ed, but the
availability of technology to help mtigate the

| ssue shoul d be considered in connection with such
litigation.

One last topic is style. You asked
about whether style should be protected. | think
not. | think style is not an inherent
characteristic of a person. To the extent that
the style is just an idea, it's probably not
prot ectabl e under copyright. But to the extent
that there's actually creative el enents that
protectable, elenents that constitute the style or
reflect it, then style may be protectabl e under
copyright if it neets those tests. Thank you for
the opportunity to appear today, and | again
appreci ate the Patent office USPTO hol ding these
hearings. Thank you.

M5. CHAI TOVI TZ: Thank you. And yes, |

did let himrun over a mnute, but that's because
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| felt bad because | didn't start the tiner on
everybody else. Always on tine.

MR. LANE: Good norning. M nane is
Rick Lane. | amthe CEO of Iggy Ventures. | also
volunteer ny tine advising over 200 child safety
groups nationw de on tech policy relating to
online child safety. Over the past 36 years, |'ve
wor ked on al nost every major federal technol ogy
bill frome Sign and the Digital MI I ennium
Copyright act to foster SesTA, the Kids Online
Safety act, and the recently enacted Ti kTok
di vestiture bill. | would like to thank the PTO
for organizing this inportant neeting and for
allowing ne to present fromthe perspective of a
child safety advocate, the headlines speak for
t hensel ves. The Al generated child abuse
nightmare is here. O predators exploit Al tools
to generate images of child abuse. There's no
guestion that Al has prom se and potenti al.
However, it also puts powerful weapon in the hands
of sone of the worst people on the Internet, child

predators and pedophiles. And we nust not all ow
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that to happen. This is not the first tine tech
conpani es conduct and desi gn deci si ons have put
our children at risk. And Congress is considering
| egislation to fix the | egal gaps and hold tech
conpani es accountable. Like the recently Senate
passed legislation, the Kids Online Safety and
Privacy Act COSPA that passed by a vote of 91 to
three. On January 31 of this year, the Senate
Judiciary Conmttee held yet another hearing with
CEO s of Snap, X, Discord, Meta and Ti kTok under

wi Il ful disregard for the safety and well being of
our children. W have seen cases in the US where
Al technol ogy was used to harass young girls by
generati ng nude photos fromtheir publicly clothed
| mges. Al technology is also being used to
mani pul ate existing CSAMinto new i nages to
satisfy users demand for fresh materials re
victim zing the children who have previously been
abused, experts have warned. A horrific new era
of ultra realistic Al generated child sexual abuse
| mages i s now underway.

In 2023, the National center for M ssing
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Expl oi ted Children received 4,700 reports rel ated
to synthetics and CSAM This nunber is a fraction
of the overall nunber of reports that NCVEC
received in 2023, which was 36 mllion reports.

But the m suse of Al has potential to increase the
production of this exploit of content
exponentially and to accelerate disarm But today
we as child safety advocates are organi zed and
ready to address this new threat, and thankfully,
Congress sees the urgent need to act in the Al NL
policy space. On a positive note, bipartisan
proposal s have been introduced in the House and
Senate, such as the Take It Down Act. This

| egi slation creates a notice and takedown regi ne
simlar to the Digital MII|ennium Copyright act.
The | eqgi sl ation has strong support fromchild

saf ety accuracy community |like Ni ki N k and

Ni ccosi. Under the Take It Down Act, when a

t akedown request is sent to an online platform
the content nust be renoved within 48 hours,
according to child safety groups. Large platforns

such as Reddit and X frequently disregard takedown
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requests for these types of imges. Wbsites nust
al so make reasonable efforts to renove copi es of
the i mages, so notice and stay down enforceabl e by
t he Federal Trade Conm ssion, the Take It Down Act
targets not only the person who creates abuse

vi deos, but anyone who upl oads sexually explicit
content without the affirmative consent. This

br oadens the scope of accountability and
protection. The act not only crimnalizes the
publication of unauthorized sexual explicit
content, but the threat to publish such content on
social nmedia or any other online platform also
known as extortion.

As you may know, extortion has | ed
directly to nultiple suicides of young nal es, and
the FBI has seen a dramatic increase in financial
extortion cases targeting mnor victins here in
the United States. Al so notably, the bill permts
the good faith disclosure of such content to | aw
enforcenent or for nedical treatnent, which
currently such disclosures could be deened to be

illegal for the victimor parent to disclose
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anot her piece of legislation that recently passed
the Senate is the Defiance Act. This |egislation
|l ets victins of sexually explicit deepfakes pursue
civil renedi es agai nst those who produce or
process the image with the intent to distribute
it. Victins who are identifiable in these kinds
of deepfakes can receive up to $150, 000 i n damages
under the bill, and up to $250,000 if the incident
was connected to actual or attenpted sexual
assaul t, stal king or harassnent, or the direct
approxi mate cause of those harns. The Defi ance
Act is now awai ting House consideration. The
third piece of legislation being considered is

al so known as No Fakes. This |egislation was
recently introduced and we create a federal

i ntell ectual property protection for so called
right of publicity for the first tinme. Those
celebrities and public figures have the nost
significant stake in this subject. The |aw would
apply to deepfakes of everyone, fanpbus and non
fanmous alike. The bill would establish a notice

and t akedown process for renoving unauthorized
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replicas, but unlike the Take It Down Act, it does
not have a 48 hours tine requirenent, but instead
has a nore vague requirenent that the service
guot e renoves or disables access to the
unaut hori zed digital replica as soon as
technically and practically feasible after
receiving the notice.

The No Fakes Act al so does not have a
t akedown and stay down provision |like the Take It
Down Act. The No Fakes Act only has a three year
statute of limtations running fromthe date the
plaintiff discovered or wiwth due diligence should
have di scovered the violation conpared to the Take
It Down act, which has a ten year statute of
limtation fromthe date of which the identifiable
I ndi vidual recently discovers a violation. But
nore inportantly for children has ten years from
the date which the child that turns 18. So that
way they can have cause of action when they're
adul ts because they may not have known about it
when they were children. However, as good as

these bills are, all new NIL | egislation needs to
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provi de additional powerful |egal tools and create
substantial new costs and legal risk for Al CSAM
mlls, which none of these bills necessarily do,
especially for those websites that are operating
over seas.

My recommendations are the first
| egi sl ation nust create a renedy agai nst the
devel opers and AAM nodel s to enable this new
generation of CSAM and harmto children. A |aw
that allows action only against the predators and
pedophi | es who use these tools provide sone
justice, but wll ultimately fail to deliver
meani ngful protection for our kids. These harns
occur at scale and the only way to stop themis at
the source. That is why | agree with the
coaut hors of section 230 of the CDA, senators Ron
Wden and forner nenber Chris Cox, who stated that
CDA protections do not provide do not apply to
generative Al. Second, |awrakers nust resi st
wat eri ng down new renedi es and protections based
on bad faith argunents about supposed risks to

free expression. No one disputes the vital
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| nportance of First Amendnent protection, but CSAM
or Al generated CSAMis not protected speech, and
the right place to sort these out is in individual
court cases, not through vague exceptions that
risk draining these critical new laws of vitality
and force. Online entities that are hosting,
storing or facilitating the creation of Al
generated CSAM nust not be given a free pass from
crimnal or civil liability. |In addition, an
entity that is knowingly transmtting or receiving
CSAM that is included in its training Al training
data shoul d al so be hel d account abl e because t hat
Is basically distributing child porn. Third,

| egi sl ation nust ensure that the statute of
limtations does not hinder children from seeking
relief later inlife. Fourth, as we have seen

W th sextortion, these harnful, nonconsensual,

I nti mate i nages can be created, stored, and posted
on websites based overseas and outside US | aw, and
we need to ensure that websites that there's a
mechanismto take care of those.

In addition, we also nmust address the
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| ssues of search results. Google recently
proposed that they will now downrank websites that
have CSAM or ot her Al generated content, but down
resing. |If you can down res which are down denote
t hese searches, then you can al so del ete these
searches and Google nust be held responsible if it
does not. Fifth, there needs to be a way to
determine the identities of the individuals or
entities behind these websites that display

har nful deepfakes or unauthorized NIL for

| egislation |Iike the Take It Down act, Defiance
and No Fakes Act to be effective. Currently,
website owners information is being conceal ed by
regi stries such as Verisign and regi strars such as
GoDaddy, Nanecheap and the Public interest

Regi stry with unfortunately, the full know edge of
the Departnent of Commerce's NTIA This is
happeni ng despite the us policy since 1999, which
ains to ensure that who is registrant data is
accurate and avail able for cybersecurity and
consuner and child protection purposes. Since

2016, who is registrant data has renmi ned dark and
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| naccessi bl e and hi dden behind so called privacy
proxy calls.

Congress and the adm nistration nust fix
this dark who is problemthrough | egislation six.
We need to address the encryption issue that is
al l ow ng individuals who are causing harmto
children to hide behind anonymty. Congress and
the adm nistration nust nove fast. Predators and
pedophi | es who woul d mani pul ate generative Al to
i nvent new forns of CSAMthat harmchildren are
not waiting around, and victins should not be
forced to wait either. As stated in a letter to
Congress from 54 states on Septenber 5, 2023.
Wil e we know Congress is aware of concerns
surrounding Al and | egislation has recently
proposed at both the state and federal l|evel to
regul ate Al, nmuch of the focus has been on
nati onal security and education concerns. And
while these interests are worthy of consideration,
the safety of children should not fall through the
cracks when evaluating the risk of Al. Thank you.

M5. CHAI TOVI TZ: Thank you. Can | ask
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one follow up?

MR. LANE: O course you can.

M5. CHAI TOVI TZ: You nentioned a nunber
of proposal bills that are currently pending.

Most of them were specifically targeted to
protecting children and sexual abuse, but there
was al so the No Al Fakes Act or the No Fakes Act.
Do you have a preference to whether the

| egi sl ation needs to be separate and shouldn't be
i ncluded in a broad | egislation or whether it
shoul d be included in a broader piece of

| egi sl ation that protects everyone from Al fraud
and fakes?

MR LANE: | think it really just gets
to the statute of limtations issue because for
children, a child may not know realize what
t hey' ve gone through into later in |life because of
suppressed nenories. And so, if you have a three

year statute of l[imtations, it happens when a

child's seven. That neans by the tine they're ten

they can't do anything. So having a | onger

statute of limtations, especially allow ng
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chil dren who have been harned in this space to
have a cause of action as adults, when naybe

t hey' ve gone through therapy and they're able to
under st and what has happened to them or soneone
says, |'ve seen a picture of you when you were a
child, and that triggers sonething that they're
not hindered by a three year statute of
limtation.

M5. CHAI TOVI TZ: Thank you. So the next
person on our agenda, Aden Hi zkias, has had an
emergency and she's not going to be able to be
here today, but she will be on the virtual
roundtabl e this afternoon, so we will be able to
hear her comments. W are running ahead of
schedul e, so | suggest that we just keep going and
have our break at 11:20 as previously schedul ed,
and hopefully then we'll be able to | eave even
earlier. So yeah. Scott Evans.

MR. EVANS: Good norning. M nane is J.
Scott Evans, and | amthe senior director of |IP
and advertising at Adobe Inc. |'msure

everybody's very famliar with our products. |'m
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sure you all use themor soneone in your

organi zation uses them Adobe's in a very unique
position because we are also on the cutting edge
of inventing Al products that are enbedded in our
products. In fact, artificial intelligence has
been in our products for 15 years. Wat's changed
IS generative Al, and that's where arguably the
out put can conpete with the training data. And

t hat has caused an innovation, a disruptive

i nnovation in the market. |'mrem nded because |
was i nvolved with the devel opnent of |cann and |
wote the UDRP. So, this is very simlar to the
| ssues we dealt with when there was technol ogy
that really threatened and got ahead of |IP and
nobody knew what to do. W all sit here and, you
know, if you read newsletters, every governnent is
dealing with this, every agency. Wen the
governnment is dealing with this, the courts are
dealing wwth it. There are, | think, over 25
cases now that have been filed surrounding IP
rights and Al. There's the executive order the

copyright office is doing, has just rel eased one
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of three studies. And so, this is a thing that
everybody is | ooking at and everybody's very
interested in. | think at Adobe we are very
pl eased with the No Fakes Act. W're glad to see
it happen. | think we, | think the nost inportant
thing with the No Fakes Act is that it be
preenpti ve because you really don't want 51 | aws
t hat you have to deal with when you're trying to
do this. It only nakes things nore conplicat ed.
The nore conplicated it is, the nore
people violate it on YouTube and ot her things
because they just can't figure out howto do it or
It's too expensive to do it. And that causes a
problem | think we think there should also be a
federal act, because when you get through | ooking
at this issue, it's not always a right of
publicity. |I'mfromNorth Carolina, where |I have
a license in North Carolina. Also practice in
California. Californiais a right of publicity,
which neans it's your right to trade on your
| mge, your |ikeness, your nanme. But in North

Carolina, it's the right of privacy. And it's a
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very different approach that you cone in, the
courts have nmucked it all up because they use the
terns interchangeably and they don't know. So,
the case law is not very clear. An unclear case
| aw only creates nore problens. It allows people
to violate it, and it allows people to bring
unnecessary actions. And that becones a Peter
Wil f situation. People quit |istening because
they get so many right of publicity clains or
right of publicity clains. They just don't take
anyt hi ng seriously.

So | think clearing it up on a federal
| evel would be very helpful. It needs to be
narromy tailored. | think we agree with that.
think we agree with Ben. And it needs to have
very clear First Amendnent exceptions in the
statute itself, nothing vague, but we think that
the No Fakes Act doesn't go far enough. And why
do we think that? Because we think even with the
50 different |aws, the people who have a right of
publicity al ready have protection. There have

been cases where Bette Mdler sued Ford because
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they used her sound alike. She prevailed. R ght.
There have been other cases. John Wiite sued when
t hey used | ooked sound alike for him and he's
hedged, sued under state law. So the fanous
peopl e have protection. Who doesn't have
protection are the graphic artists and artists who
are every day putting out brochures and putting
out things that col or our world everywhere we go,
and they're not getting protection because they're
not fampbus. And so, we do think that style needs
to be protected. And we have proposed the federal
anti-inpersonation. R ght. And it's a statute
that protects style because we ran tests on all of
the Al text to inage generators. And when you do
a one-to-one conparison, you can't see it. But if
you take an artist and you take about 15 of their
art and you hold that one up to the 15, you see
how soneone ate the style, right? These are
digital forgeries, ny friend. And forgery in fine
art was rare because you had to have the sane
talent as the artist in order to do a forgery.

Now all | have to do is be able to type and be
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able to come up with a clever pronpt, and | can
create sonething that takes away your econom C
har m

W think it should be only for
comercial uses, that if your daughter wants to
get in there and play and have Britney Spears on a
hi ppo on her phone, that should be conpletely
fine. But if then they're selling it on Etsy and
it looks like it was created by a fanous arti st,
that should be actionable by the artist. W
believe that there should be statutory damages
because so nany tines artists don't bring actions
because they don't have the noney and they don't
have a way to recoup the noney. W believe there
shoul d be punitive damages if it's found to be
willful. W believe that there should also be a
collection of attorney's fees, and we believe that
it should preenpt other actions. So that's what
we're here to talk about. That's what we believe
shoul d be done. | think that, you know, we think
there's a lot going on. W think there's a | ot of

good positive thoughts going on. Adobe started
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the content authenticity initiative four years
ago, in 2019, five years ago, because our general
counsel said deepfakes is probably the greatest
threat to our denocracy that's ever occurred. And
that's a way there's now 3,500 nunber conpani es.
And this is started then the CITVA, the
content creation provenance. And that is a
nutrition |abel that would go on all digital nedia
voluntarily. It would tell you where it was
created, who created it, if it was mani pul at ed
wth Al, was it created with the AI? [t'll have a
little synbol at the top and you woul d touch that
synbol and this | abel would cone out in the
di al ogue box and it'll give you all that
i nformation. And so, what we would say to the
executive branch and to your office is, we need
hel p educating. W need hel p educating peopl e
because it's nedia literacy that's going to help
stop these fakes. |f people don't see that
synbol, they would know to question it, right? To
think the white doesn't have the synbol, that

tells me. But it is voluntary because we've
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wor ked wi th organi zati ons who represent snal
reporters who use their iPhones in very oppressive
regi nes, and they take pictures and phot ographs.
They don't want people to know who they are
because there are trenendous repercussions for
thempolitically in inprisonment or torture.

So we understand it has to be voluntary,
but we believe that if people get their nedia
literacy and they use these tools, we can help
thwart the m suse of this stuff, of this
technol ogy. The reality is, this technology is
not goi ng anywhere. They are not going to put the
geni e back in the bottle. No court is going to do
it. No admnistration is going to do it. No
governnment is going to do it. So rather than
throw ng stones at one another, what we need to do
Is sit down in a roomand find out ways to protect
our children, our custoners, our famlies, our
wi ves, and find real world solutions for that.

And the governnent can do that by bringing nore of
t hese foruns together and having industry and

consuner groups and content creators sit down and
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put us in a roomand |ock us in a room and say,
figure it out. And we will. W all have a vested
interest in doing so. That's all | have to say.

M5. CHAI TOVI TZ: Thank you. Can | just
ask one question? You said you favored a federal
| aw for commercial uses, and | don't know whet her
you neant only because then the exanple you gave
was - -

MR. EVANS: It would only be actionable
if it was a wholly generated piece of art. So, if
you took it into another thing and you |like, you
| i ke the style, and you're growi ng on the style,
you're growing, you're going to be a genre, it's
going to look |Iike sonething that woul dn't be
actionable. It has to be wholly generated. So,
it's just a pronpt make ne sonething the style of
J. Scott Evans and it pops out and then | can show
it and it's a comercial use.

M5. CHAI TOVITZ: And that's what |
want ed to ask about, because you said for
commercial use, but at the sane tine, the exanple

you gave was a private use.
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MR. EVANS: W have exceptions. W have
the First Anmendnent exceptions and one of themis
noncomerci al use. So, the exanple | gave woul d
fall into a First Arendnent exception. It would
not be actionable. The daughter.

M5. CHAI TOVI TZ: Ckay, so for, |I'mjust
trying to get to the commercial use versus
noncomrerci al use as distingui shed through the
private versus public use. For exanple, the
Tayl or Swift sexual, you know, pornographic thing
that was put up. Do you think it was put up? Wis
not commercial. That was just a deep fake?

MR. EVANS:. Well, under our, under our
statute, that's not, that doesn't cover that kind
of thing. | nean, it would cover if there was an
artist, | guess if there was an artist who's known
for their erotic art and you use themto create
this, then that artist would be able to have an
action. Taylor Swft would not. Under this,
under the Fair Act, it's only the artist that has
the right to bring the action, not the person. |If

you put, you know, sonebody who didn't give you
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aut hori zation, it's different than right of
publicity. And that's one of the things | think
we al so need to say is this technol ogy didn't
exist until like two years ago and it's grown so
very fast. So, let's quit trying to shove the
solutions into the | aws that already have exi sted
and never contenplated this. W need to think
outside the box. And that's the fair act is
out side of copyright. [It's outside of trademark.
It is sonmething wholly independent.

M5. CHAI TOVI TZ: Ckay, so now. And so,

for the only commerci al uses, you were talking

about the Fair Act as opposed to the No Fakes Act?

MR. EVANS: Correct.

M5. CHAITOVI TZ: CKkay.

MR. EVANS: And |I'm happy to send you a
copy of our draft so you can see it. Al right,
t hanks super.

M5. CHAI TOVI TZ: Thank you. Shawn?

MR. MCDONALD: Good norning, everyone,
and thank you so nuch for having ne here today.

My nanme is Shawn McDonald. |'mthe senior vice
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presi dent of business and legal affairs at MB
Players, Inc. Wichis the for profit and wholly
owned subsidiary of M.BPA, the Mjor League
Basebal | Pl ayers Association. M.BPA holds the
exclusive worldwi de right to use license and sub

| icense the NIL of all active major | eague and

m nor | eague and recently m nor | eague players for
use in or in connection with any brand, product,
service or product line in various circunstances,

i ncl udi ng when three or nore players are used. PA
appoi nt ed M_BPA appointed M.BPI to represent PA in
all licensing matters. As you know, the Suprene
Court has characterized the purpose of N L
protection as preventing unjust enrichnent by
theft or goodwiIl. That sinple and

strai ghtforward concept recogni zes that in our
society, every person has the right to enjoy the
fruits of their l|abor, including the value of
their nanme, inmage, and endorsenent. Suprene Court
sorry -- the third circuit held that unauthorized
use harns the person both by diluting the val ue of

t he nane and depriving that individual of
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conpensati on.

Unaut hori zed appropriation of N L
content al so harns professional athletes and ot her
rights holders by linking their identities to
commerci al products, conpanies, and uses wth
whi ch they do not want to be associated. This is
a particularly salient concern for professional
athletes in the current polarized era, as nany
conpani es and products are tied to ideol ogical
positions and many fans and consuners pay
attention to the products that their players are
endorsi ng. Unauthorized use of player players N L
ri sk associating players with products or views
they sinply do not support. Al technol ogy does
not change these harns, but the ease of creating
Al i mages nmakes the harm nmuch nore likely to
occur. Now, to be clear, when products are
properly licensed and created with the approval
and conpensation of the professional athletes,
celebrity, or individual, new technol ogi cal tools
such as Al can be used to create high quality

content. There are benefits to be had from
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properly licensed and created content, and
exanpl es are nunerous.

As technol ogy evol ves, sonetines current
| egal protections are sufficient and soneti nes
they are not. The Langham Act, which many fol ks
have di scussed today, allows for a claimof false
endorsenent in certain limted circunstances,
nanel y when soneone's NIL is used to advertise
goods or services and that person can show a
| i kel i hood of confusion as to whether they are
endorsing that product. The |ikelihood of
confusion test is conplicated and invol ves many
factors, such as the celebrity's level of
recognition anong the intended audi ence, the
rel ati onship between the source's individual fane
and the product, and the defendant's intent,
anongst others. This test makes fal se endorsenent
no litigation under the act conplicated and
requires significant financial resources by the
plaintiff. As we all know, not all states have
statutes or comon | aw protections ensuring the

right of publicity, although the vast majority do.
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Nearly a dozen either have no protection or only
uncertain protections agai nst the unauthorized use
of an athlete's or other well-known person's NI L.
The patchwork nature of the state | aws nmakes
enforcenent difficult, particularly for athletes
and ot hers whose i nages nay be used and m sused by
conpani es across the country. States also vary in
t he scope of the information they protect. Sone
states cover nanes and image narrowmly. Ohers
make nore clearly protect inportant and
identifiable images. Elenents of a player's
| i keness, such as a player's nane and hi stori cal
statistics.

From t he perspective of uniformty,
there could be benefit in a federal |aw
establi shing a nati onw de baseline m ni nrum
protections for NIL rights. This would ensure
that all rights holders have m ni num protections
regardl ess of which state laws m ght apply in a
gi ven case. Any such federal |aw nust also all ow
states to provide increased protections for N L

rights holders in order to safeguard them from
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content exploiters seeking to commercialize their
reputations and of identities w thout
conpensation. States have been regul ati ng and

bal ancing NIL interests for several decades and
continue to be permtted to do so. States have a
strong, local, rooted interest in history and
tradition in protecting their residents NIL and

ot her property rights. Inportantly, transactions
and rel ationshi ps have been founded on the
prevailing state regines, and to i npose a federal
rule that overrides those state | aw protections
woul d invite chaos. It is common for federal
statutes to set a floor for protective regulations
while allowing states to provide increased
protections. Any federal legislation on NIL's
shoul d do the sane. For instance, for decades,
trade secret protection was a matter of state |aw
When federal trade secret |egislation was passed
in 2016, it expressly provided that it did nothing
preenpt state |aw, thereby allow ng states to
provide greater trade secret protection. Wth

respect to worker protections the Fair Labor
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St andards Act sets m ni nrum wage, overtine, and
ot her requirenents for enployees but enpl oyers,
but allows states to establish nore protective
requi renents. W think the sanme approach shoul d
apply here.

So what are the key elenents that we
bel i eve should be in sone no law? |'mjust going
to start fromthe top, which is we believe there
shoul d be a federal private right of action. W
thi nk that you should be able to enforce your
protections. You know, frankly, the Taylor Sw ft
exanpl e we just discussed, we think that Tayl or
Sw ft should have a private right of action. Any
| aw shoul d i ncl ude the strongest possible
protections agai nst unaut hori zed conmerci al use of
NI L, the heightened risk created by the expl osion
of generative A, and the ease of appropriating a
prof essional athlete's or other persons NL's
support strong protections. Nane, inage, and
| i keness shoul d be defined broadly to cover all
depi ctions or representations of those attributes,

i ncluding, but not limted to nanes, nicknanes,
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signatures, or facsimle thereof. Biological
I nformati on, nunbers, playing records, perfornance
data, voice, inmage, |ikeness, perfornmances,
publicity rights, and other personal attributes,
however generated, whether through Al, nmassive
data aggregation, or any other current or future
t echnol ogy.

A federal NIL |law should clearly and
expressly protect all identical aspects of a
person's attributes when used other than in the
cont ext of contenporaneous news reporting. Any
federal |aw should al so address and protect the
right holder's ability to assign or otherw se
grant those rights. Any federal |aw should cover
al | unauthorized replicas whether generated by Al
or otherw se, focusing on Al only woul d underm ne
effective enforcenent of |aw, as Al generated
replicas are difficult to define and difficult to
i dentify or distinguish from other
conputer-generated replicas. The use of an Al
tool to edit an image that a creator drew or

pi cture that a photographer took, for exanple, is
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not the sane thing as an inmage created entirely by
Al froma text pronpt. But it could be a daunting
chal l enge in many instances to distinguish between
the two determ ne which would be covered by the
| aw. Any potential consuner |ooking at an inage
may not be able to tell howit was created, so
drawi ng a distinction would likely trigger
extensive litigation requiring discovery into the
process of producing the work.

More inportantly, whether the inage was
Al generated is unrelated to the harns of
unaut hori zed use. As | discussed previously, to
mtigate those harns, |egislation should focus on
the work itself, not how it was produced. Through
the private right of action, persons whose federal
NIL rights have been violated should be able to
seek damages to renedy the violation, and
i njunctive relief to stop the violation and
prevent the violation fromreoccurring. As for
Fi rst Amendnent concerns, the Suprene Court has
said that we should balance the right of publicity

agai nst defendants free speech rights. W have
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concerns that it can be difficult to capture and
| npl enent the bal ancing analysis required. Overly
reductive interpretations can take an exception
far beyond what is required under the First
Amrendnent, thereby undermning the intent. W do
support certain narrow exceptions. Thank you.
Thank you very much. Appreciate it.

MR. SElI DEN. Good afternoon. M nane is
Jonat han Seiden and |'m here on behal f of
Endeavor, a gl obal |eader in sports and
entertainnment. |'mgrateful to have the
opportunity to speak at this roundtable and
di scuss Endeavor's position regardi ng how the
protection of an individual's nane, inmage, and
| i keness is chall enged by the advent of artificial
intelligence and the creation of non-authorized
digital replicas.

Endeavor's portfolio conpanies include
WIlliam Mirris Endeavor Entertai nnent, known as
WVE, which is one of the nation's preem nent
tal ent agencies. WVE represents actors,

screenwiters, directors, nusicians, authors,
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athl etes, and public figures in a variety of
commerci al negotiations, including to license its
clients NIL. At Endeavor, | serve as Senior Vice
Presi dent and Associ ate General Counsel as gl obal
head of Endeavor's Intellectual Property and Brand
Protection practice. Previously, anong ot her
things, | was CGeneral Counsel for Elvis Presley
Ent erpri ses and Muhanmad Ali Enterprises, and

wor ked with Muhanmad Ali a lot during his life.

Al t hough the Lanham Act and sone state
right of publicity |laws provide sone protection
for an individual's NIL, it's becone clear that
these protections are not sufficient in Iight of
the proliferation of Al tools capable of closely
imtating an individual's NIL in a variety of
ways, including for both commercial uses such as a
f ake endorsenent, and non-conmerci al uses such as
sexual ly explicit deepfakes.

As the Executive Branch's prinmary
i ntell ectual property policy official, the
Director of the USPTO and her team have a val uabl e

role to play in educating others in the governnent

Anderson Court Reporting -- 703-519-7180 -- ww. andersonreporting. net


www.andersonreporting.net

Name, |mage, and Likeness Protection in the Age of Al Page:

101

1

10

11

12

13

14

15

16

17

18

19

20

21

22

and shaping the adm nistration's position on these
| ssues. Endeavor has been on the front lines in
addressing the inpact that generative Al has on
our clients and their industries, both in terns of
addressing the harns caused by unaut horized Al
gener at ed deepfakes, and in terns of hel pi ng our
clients explore legitimate Al rel ated
opportunities to open new |licensing avenues and
deepen fan engagenent. We've also been invol ved
in legislative and regulatory efforts invol ving
Al . WVE publicly endorsed the introduction and
progression of the NO FAKES Act, and its support
was cited in the bill's press rel ease.

| would |ike to nake three points as
part of this roundtable. First, I'd like to
di scuss harns of generated of Al generated
deepfakes. [1'd like to speak to the ways in which
t he unaut hori zed Al generated NIL content has
harmed WWE and | MG and Endeavor's clients.
Several of our clients have al ready been the
victinms of convincing Al generated deepfakes,

appearing to depict them marketing scam products
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and fake financial services which had been posted
to social nedia. For exanple, Wayne Getzky faced
a deepfake, appearing to depict himselling sham
Al powered investnent services. The video that
was on the Internet realistically depicted Wayne
gi ving an apparent interview where he endorsed the
conpany running the platform Nobody in this room
or watching via Zoomor streamng will be shocked,
but renoving these videos fromthe Internet proved
to be extrenely tinme consum ng, expensive, and
difficult, as many social nedia sites and the
domai n nane regi strar would not renove the video
unl ess we could prove the underlying copyright
rights into the video itself.

That took weeks. W finally tracked
down t he underlying video on which the deepfake
was based. W then had the general counsel of the
copyri ght owner send sonething that -- we didn't
even send it, and then the content was finally
renoved. It eventually worked, but this is not
the process. This cannot be the way going

forward. As a neans to best protect our clients,
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Endeavor has been on the cutting edge of exploring
technol ogy to address these issues. For exanpl e,
WVE entered into a comercial partnership with a
conpany cal l ed Loki (phonetic), a technol ogy
conpany that specializes in software to flag
unaut hori zed content posted on the Internet that
i ncludes clients |ikeness. The conpany then
qui ckly sends requests to online platforns to have
t hose unaut hori zed photos and vi deos renoved.

But even where it's possible to identify
Al gener at ed deepfakes, existing |legal protections
are often insufficient to address these probl ens.
For exanple, right of publicity laws vary w dely
fromstate to state and jurisdiction to
jurisdiction, and sone jurisdictions |ack robust
right of publicity case |aw clarifying the
exi sting status of protection. The Lanham Act nmay
help to target certain uses, but would not provide
a tool to address uses that may not confuse a
typi cal consuner or that do not occur for a
commerci al purpose. Mireover, the proliferation

of unaut hori zed deepfakes from anonynous | nternet
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sources neans that even where illegal action is
t heoretically avail abl e, pursuing such action
woul d be prohibitively burdensone at scale, as |
j ust noted above.

Furt hernore, the expeditious renoval of
such deepfake content by social nedia platforns
and other ISP's still remains an area that needs
great inprovenent. |t should not take two weeks
to get sonething renoved, even 48 hours is a | ong
tinme. To be clear, this is not entirely a new
| ssue. The clients have | ong safeguarded their
NI Ls agai nst unaut hori zed uses. But the
difference with generative Al is that this
technol ogy offers the potential ability to cheaply
and easily replicate an individual's NIL in a way
that may be indistinguishable to nost viewers,
many who are just scrolling through videos at such
a rapid pace through Ti kTok or |nstagram that
such deepfakes appear as any other ad that they
woul d qui ckly scroll through. However, due to the
proliferation of generative Al tools wthout a

| egal framework that effectively addresses these
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probl ens, Endeavor and its clients will now be
forced to play a gane, as we've said throughout
this session, of whack-a-nole.

In addition to Al generated deepfakes
created by unauthorized third parties, our clients
are also | aser focused on the ways in which the
availability of generative Al tools nmay inpact
their standard contractual relationships. For
exanpl e, our clients have legitinmate concerns that
counterparties wll use Al to mani pul ate those
clients' facial expressions, tone of voice, and
ot her core aspects of their presentation. They
al so have legitimte concerns that contractual
counterparties wll use their existing
performances or inmages to train Al tools to
generate additional content w thout conpensati on.
Because |l egal protections in this area are
uncertain, these concerns may chill our clients
wi I lingness to enter into comercial arrangenents,
particularly where there may be concerns that a
client mght be interpreted to have authorized the

ability to use their NIL in future Al generated
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content w thout their consent.

Avenues for authorized Al tools. At the
sane tinme, Endeavor and many of its clients are
eager to lean into innovation and enbrace the
opportunities opened up by this new technol ogy.
| ndeed, nmany of our clients are exploring creative
uses of Al that allow themto |icense authorized
Al gener at ed deepfakes or sound | ags. For
exanpl e, WVME has negoti ated a deal between the
Estate of Notorious B.1.G and Pepsi to cel ebrate
Biggie and his nusic through the use of Al; and a
deal between Snoop Dogg, who's killing it at the
Aynpics right now, and the Al app Artifact to
all ow use of his voice to read news articles
al oud. Endeavor has al so been exploring
additional |icensing opportunities through its
partnership with Vermllio, which provides
opportunities for custoners to |license their data
to generative Al platforns to devel op aut hori zed
aut henti cat ed deepf akes.

Finally, I want to briefly address what

steps are needed in light of the issues that we've
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just discussed. As we've discussed and are
undoubt edly aware, the Copyright Ofice's recent
report calls for federal |egislation that would
specifically regulate digital replicas by

prohi biting the unauthorized creation of digital
replicas that are indistinguishable from an

aut hentic depiction of a person, and that would
provide for a notice and takedown regine that
woul d prevent the dissem nation of such replicas
on social nedia sites. Endeavor whol eheartedly
supports | egislation along these |ines.

Al so as been discussed, a bipartisan
group of senators just introduced the NO FAKES
Act, which has been extensively workshopped
t hrough listening sessions and has garnered broad
| ndustry support, including the support of WV E and
others. At the sane tine, the Executive Branch
can further facilitate these protections by
continuing to work to devel op uni versal
aut henti cation standards for authorized deepfakes
and by ensuring that disputes over Al generated

| i kenesses are properly dealt with both in the
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form of prohibiting unauthorized Al generated

| i kenesses, and in the formof protecting

aut hori zed Al generated |ikenesses. As |
mentioned earlier, the USPTOis particularly well
positioned to shape executive priorities both on
| egi sl ation and on these additional strategies.
Thank you very mnuch.

M5. CHAI TOVI TZ: Thank you so much. Can
| ask one --

MR SEI DEN.  Sure.

M5. CHAI TOVITZ: -- follow up, because
you noted the issue wth whack-a-nole?

MR SEI DEN.  Sure.

M5. CHAI TOVITZ: So, | was wondering if
you had any suggestion for a safe harbor notice
and take down --

MR. SEI DEN:  Yeah.

M5. CHAITOVITZ: -- to avoid the
whack- a- nol e?

MR, SEIDEN. Well, | would think that
we' ve al ways been in favor of sone sort of

expedi ti ous renoval procedure working together
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with the ISPs that could effectuate this in a
tinely manner. |t was -- the situation that we
had in other situations that we haven't discussed
here, it's very frustrating for clients. They see
what's going on and the way that it works. Having
sonet hing taken down in two or three days is not
sufficient anynore. It has to be done nore
effectively. Thank you.

M5. CHAI TOVI TZ: Ckay, so now we are 5
m nutes after our 10-m nute break, so why don't we
break now? And we'll still break for 10 m nutes.
So, we'll cone back at 11:36. Thank you.

(Recess)

M5. CHAI TOVI TZ: (Okay, we are starting
NOW.

VMR, MEBQJI KWE: (Okay. Hello, everyone.
My nane is Bijou Mybojikwe. |'mhere on behal f of
the Entertai nnent Software Association, the trade
associ ation that represents U. S. video gane
conpanies. And | would like to thank the USPTO
and Ann for being on ny case and encouraging ne to

be here to speak on sone of the industry's
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priorities and concerns in this space. Video
ganes have cone a | ong way. A hundred and ninety
mllion Arericans currently play video ganes.
That's 61 percent of the U S. popul ation. The
average age is 36. Think about 10 years ago, it
was 29. So, older mllennials, those who have
sort of grown up with video ganes, are still
pl ayi ng them now and playing themwth their kids.
The industry is expected to hit $300 billion
gl obal Iy by 2030. Sone of the nobst inportant
ganes you may be aware of. Nunber one,
best-selling gane of |ast year, Hogwarts Legacy.
Nunber two, Call of Duty: WMdern Warfare II1,
Madden NFL 24; Marvel's Spi der-Man; and, Legend of
Zel da: Tears of the Kingdom

So, our industry is unique because we've
been using Al for over 40 years, since the ghosts
in Pac-Man. And it's been devel oping since then
to do all kinds of things from procedural
generation. Think of trees on a golf course, if
you're playing a golf gane. To fixing bugs and

gqual ity assurance testing in video ganes before
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the day of rollout. You don't want a buggy gane.
And just things |like, for exanple, if you're
pl ayi ng a soccer gane, the w nd novi ng through
your hair or noving through your shirt. Al that
is Al. So, generative Al has the potential to do
even nore in video ganes. But we've been using Al
for along tine, and we'd like to see |egislation
t hat doesn't sonehow prevent us fromcontinuing to
do what we do.

So, our overall nessage today is that
certain aspects of digital replica | egislation
uni quely i npact the video gane industry, from
definition, to licensing, to liability, innovation
and creativity in the devel opnent and operation of
nodern video ganes may stand to be negatively
i npacted by legislation that, while it rightfully
seeks to renedy discrete harns, may do so in ways
that unintentionally of it an inportant nedi um for
entertai nnent, such as by, for exanple, reducing
characters to nore cartoonish or alien depictions
rather than realistic depictions for fear of

massi ve dedi cation (phonetic).
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If a digital replica right is -- a
federal digital replica right is contenplated that
i ntends to cover non-commerci al uses, you know, it
shoul d take care that the definition should be
preci se, because a conputer generated, highly
realistic digital replica is a video gane
character. If it seeks to directly regul ate
expressi ve works such as video ganes, then greater
care nust be taken to ensure First Amendnent
protection. And other issues such as post-nortem
rights should be termlimted and verifiable, and
there should be preenption of simlar rights on
the state | evel.

We definitely think that federal |aw may
prohi bit certain non-commercial uses that are
i ntended to cause harm or that nmay not be | awf ul
speech. But a distinction may need to be nade
bet ween those harns and regul ati on of digital
replicas in expressive works. D fferent |aws may
need to be contenplated to renedy different harnmns,
and in this way, the unique inpacts of digital

replica |l egislation on video ganes nay be better
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consi dered. So, we agree with Ben from MPA on
t hat point.

On enforcenent nechanisns, |'l| just
touch briefly on this. So, sone video ganes have
user generated content, and this can cone in the
formof creating your avatar, creating your
character, or custom zation of your character
W thin the gane. So, this is very different from
you know, uploadi ng an unauthorized i mage or a
video that can make the round of different
platforns. So, we have concerns about secondary
liability and we think that there should be a
hei ght ened standard of know edge. In our case, we
believe it should be actual know edge that the
digital replica is unauthorized. W would prefer
specific notice of such an unauthorized digital
replica as well. | believe Colin touched on that
pl at forns have content noderation systens already,
and our nenbers that have ganes with user
generated content al ready have those. And so, we
woul d |i ke, you know, sone acknow edgenent and

sone recognition that if you already have a system
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that works well, particularly for a closed
platformlike a video ganme, you should be able to
conti nue using that.

We al so believe that there should be no
additional liability, which is sonething we've
seen on the state level, for video gane publishers
who either license out |ikeness creation tools to
ot hers for gane devel opnent, virtual experiences,
or even novie production, or for those who nake
those tools available to players for avatar
custom zation wthin the gane, or even those that
popul ate open worlds with what's call ed non-pl ayer
characters. So, it's random generation of
characters, sone of whom may actually look |Iike a
real person out in the world.

On First Amendnent, just quickly end
here, you know, we would like laws, a |aw that
protects fictionalized uses for entertai nnent,
such as in video ganes. And that is probably one
of the nost inportant things that we would Iike.
W woul d al so |i ke categorical exenptions for

certain kinds of uses, inportantly, certain kinds
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of works. Most nenbers are not into either sone
of the harns that have been listed here or
deceptive uses, and so we would like that to al so
be recognized. That's it.
M5. CHAI TOVI TZ: Thank you. Andrew?
MR. AVSEC. Good norning. M nane is
Andrew Avsec. |'mhere on behalf of the
| nternational Trademark Association. |In 2019,
| NTA passed a board resol ution regardi ng the need
to protect the right of publicity that recogni zed
the harm caused by the commercial exploitation of
a person without their perm ssion. Every
jurisdiction that recognizes rights of publicity
has recogni zed the need to protect natural persons
fromexploitation of their identity. The
| npersonati on may occur from maki ng an
unaut hori zed use of a person's nane, |ikeness,
voi ce, or other personal characteristic that
identifies that individual to an ordinary and
reasonabl e viewer or |istener. \Watever
characteristics are used to identify or invoke

that person to a reasonabl e observer should be
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pr ot ect ed.

Al technol ogy has dranmatically eased
access and | owered the cost of tools that create
unaut horized NIL content. |INTA s nenbers have
devel oped significant experience and expertise
detecting, preventing, deterring, and renoving
i nfringing, counterfeit, and fraudul ent online
content. |Inportant corollaries exist between the
chal | enges posed by trademark enforcenent and
obstacles to preventing and deterring unauthorized
Al generated NIL content and distribution.

| NTA i s actively considering
t echnol ogi cal neasures that woul d assi st consuners
by providing transparency as to when A) good or
service or content incorporates or is a product of
Al technol ogy, B) how to reach them and C) ot her
t echnol ogi es that have proven effective in
communi cating, origin, ownership, or licensing
I nformation in support of online |IP enforcenent.
In the context of conbating the online sale of
counterfeit goods and trademark infringenent, |NTA

has expressed support for |egal regines that
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| mmuni ze el ectronic commerce platforns from
liability when the platforns expeditiously disable
or renove infringing content in response to
reasonabl e notices. Simlar stakehol der-driven
I ncentives to pronote online enforcenent deserve
consideration in the context of curbing the spread
of unauthorized Al NIL content.

Finally, depending on how unaut hori zed
NI L content originates and spreads online, access
to domain nane registration informati on may al so
prove critical. Registration information for
domai n nanes serves as a critical baseline for
online IP enforcenent. |INTA has |ong advocated
for an accessi ble, contactable, and accurate WHO S
gl obal dat abase of domain nane registrants.
Unfortunately, | CANN registrars and registry
operators have taken actions that have nade it
significantly nore difficult for victins of torts
| i ke i npersonation fraud to find contact data for
the parties responsible for online fraud or to
find -- by limting access to previously public

VHO S dat a.
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G ven these issues, at a mninum | NTA
respectfully submts that any proposal to address
unaut hori zed use, display, or distribution of Al
generated NIL content should include a nmechani sm
to allow for easy access to information regarding
the identity of the responsible party. For
exanple, if connected to a donain nane, then
donmai n nane registration information about the
parties responsi ble, whether it be WHO S
i nformation or the custoner information for domain
names covered by privacy or proxy services.

Al t hough protection for NIL may be
conplinmentary to the rights and renedi es avail abl e
to trademark owners under the Lanham Act, it's
i nportant to recogni ze that these are distinct
rights and there are inportant differences to the
requi rements for enforcenent. For exanple, courts
of ten describe the obligation for trademark owners
to police their marks agai nst unauthorized use
online. It is unclear whether that obligation
shoul d apply to NIL rights, and there are

| nportant policy reasons not to inpose that
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obligation on individuals. Mreover, a Lanham Act
claimrequires that the conplaint of action caused
consuner confusion, mstake, or deception. An
i ndi vidual should retain the ability to control
their NIL regardl ess of whether the unauthorized
use causes a likelihood of confusion or deception,
as those terns are understood in the context of
t he Lanham Act.

Finally, it's unclear whether 1125(A) of
t he Lanham Act offers relief to individuals who
have not previously comercially exploited their
own NIL. Accordingly, INTA respectfully proposes
that any attenpt to address unauthorized N L
content be designed to conpl enent the protections
of the Lanham Act and rel ated trademark and unfair
conpetition |law and the existing right of
publicity laws. | NTA supports a federal right of
publicity law that preenpts state |law. A federal
right of publicity statute is needed to bring
uniformty and predictability to this area of |aw
Currently, rights of privacy and publicity are

controlled by the vastly differing statutory and
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case law of the 50 states. Businesses wishing to
make nati onw de use of particul ar aspects of a
| i ving or deceased individual's persona need to
anal yze all of these different |laws and apply the
nost onerous requi renents of each state in order
to avoid liability.

In 1998, the I NTA board of directors
approved in principle the necessity of having U S
federal right of publicity legislation as an
amendnent to the Lanham Act. | NTA has al so
identified certain standards that should be net by
such an act. First, as nentioned, it preenpts all
state law, both statutory and common | aw. Second,
It harnonizes, to the extent practicable, the
di vergent laws of various states in a manner that
recogni zes the principles underlying the right of
publicity and fairly bal ances conpeting public
interest. Third, the right of publicity should
prohi bit others from nmaki ng an unaut hori zed use of
a person's nane, |ikeness, voice, or other
personal characteristic that identifies that

i ndi vidual to an ordinary and reasonabl e viewer or
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| i stener. Four, an individual clainmnt need not
make comercial use of his or her persona to have
a right of publicity. Therefore, |INTA does not
support a requirenent that individual denonstrate
fane. The commercial value of a persona nmay have
an i npact on any danage anount clained in dispute.
Five, to be actionable, the use at issue
shoul d be for comercial purposes, and a direct
connecti on between the use and the conmerci al
pur pose nust exist. The clainmnt nust establish
that the use of his or her persona results in an
i njury or damage to the claimant and or unj ust
enri chment to the defendant. An individual should
have post-nortemrights for a defined term The
rights should be freely transferable, |icensable,
and descendi bl e property rights wthout regard to
whet her the right was exploited during the
person's lifetinme. The -- should also protect the
public interest by providing, through a
gr andf at her cl ause, prior users' rights for the
owners of nanes and marks consisting of aspects of

a persona lawfully acquired before the enact nent
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of the federal right of publicity |egislation.
And finally, it protects the public's
i nterest by exenpting fromliability uses of
persona that neet fair use and First Amendnent
standards for such uses, such as and w t hout
limtation, news, biography, history, fiction,
comentary, education, research, and parody. In
addition, and as previously noted, INTA has al so
expressed support in principle for statutory
mechani snms that offer |egal protections to
el ectronic comerce platforns that expeditiously
di sabl e or renove infringing content once a
pl at f or m has been put unreasonable notice of the
infringing material and term nates the accounts of
the users who have repeatedly offered infringing
materials. G ven the speed and scal e of online
distribution, simlar enforcenent nechani sns that
provi de nmeani ngful relief for violations of NL
rights and | egal protections for platforns that
conply with takedown requests deserve serious
consideration. Legal clains other than the rights

of publicity may be avail able to address
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non-commerci al uses of N L, but |NTA has not
formul ated a position on that issue.

As nentioned, | NTA approves, in
principle, of a federal right of publicity
| egi sl ati on as an anendnent to the Lanham Act,
subject to differing differentiating requirenents
for enforcenent, as explained previously. As a
commerci al intangi ble property right, the right of
publicity should be subject to transfer or
| icensing to pronote commercialization where
authorized by the individual. This is consistent
with other intellectual property rights. |INTA has
no position on the duration of a transfer, but
supports a fixed termon the right of publicity.

Thank you very much for the opportunity
and we | ook forward to further dialogue on this
| sSsue.

M5. CHAI TOVI TZ: Thank you. | do have
one follow up. You nentioned that a proposed
federal right should be done as an anendnent to
the Lanham Act. |s that in disposition as opposed

to |li ke the standal one NO FAKES Act ?
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MR. AVSEC. | NTA has not taken a
position yet, | think, on the pending bills. The
board resolution that | NTA had previously passed
anti ci pated supporting an anmendnent to the Lanham
Act in principle. So we have to take back to I NTA
any specific comments on the pending |egislation.

M5. CHAI TOVI TZ: Thank you.

MR. KAZI: Hi. Thanks everyone. Just a
quick introduction. | amUmir Kazi. |'mthe
Director of Policy & Advocacy of Authors Guil d.
It's a pleasure to be here, and today | represent
t he thousands of authors of fiction and nonfiction
books, journalism scholarly, and academ c
witing, and others whose witten works view the
literary and civic culture in the United States,
all of whom are facing an existential challenge
due to the rise of Al. Wth 15,000 nenbers, the
Aut hors Guild is the ol dest and | argest
prof essi onal organi zation of witers in the U S

For the last four years, we've been
engaged i n advocacy and policy discussions around

Al, anticipating the disruptions to copyright in
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the industries that rely onit. |In 2020, we
submtted comments to the USPTO di scussi ng
copyright inplications of Al technol ogies, and at
that tinme, generative Al was still largely in
prototype form but its power to shake the
foundations of the creative econony was readily
appar ent .

My remarks they will focus first on how
aut hors nanes and witing styles are being used to
create conpeting books and derivative works. |
wi || provide sone exanples of the types of uses we
are observing in the market, wth new uses
appearing regularly. And then I'lIl touch a little
bit on the capacity of existing |egal franmeworks
for a renedy. A lot of it has already been
di scussed, so | won't bel abor those points too
much.

The | arge | anguage nodel s consuners use
today were trained, anong other data, on vast data
sets of copyrighted works, including hundreds of
t housands or nore books, journalism articles, et

cetera. This unauthorized and infringing
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i ngestion of works enables LLMs to generate
nyri ads of responses with references to an
author's nane or title of their work or other
wel | -known attributes. For instance, we can say,
wite nme a story set in Westeros and that woul d
sort of mmc George R R Martin. LLMs can
generate detail ed summari es, reproduce passages,
create relative wirks such as hypotheti cal
sequel s, and inpersonate an author style and
Voi ce.

We are already seeing these users appear
I n mar ket pl aces, with Al users capitalizing on
aut hors nanmes, goodw Il, and reputations to sell
| ow-quality Al generated mmcries. For exanple,
in March, bestselling author Stephanie Land
reported finding unaut hori zed bi ographi es
generated using the text of her nonfiction nenoirs
Maid in Cass. W reported these books to Amazon,
after which they were taken down. And around the
sane tinme, Amazon instituted a policy to stop
al | ow ng publications of such conpani on books

because there was a circuit of Al generated
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sunmari es, wor kbooks, and bi ographi es, weirdly,

unl ess they were published by vetted, reputable
publ i shers. Which kind of stemmed the tide of the
Al generated books that we were seeing, but didn't
stop thementirely.

Last nonth, we heard from best-selling
aut hor Hanpton Si des, who reported finding
several, again, Al generated biographies and al so
summari es of his books, which we reported to
Amazon and they were taking down. But just to
gi ve you an exanple of the scope and vol une of
this problem one of the so-called publishers that
were selling these sunmari es and bi ographi es had
97 pages of listings on Amazon, and | think one
page is |like 10 or 15 books, all for Al generated
books about or relating to other authors and
books, and all of them were published starting --
all of these works seem ki nd of nmurky now, but
publ i shed, quote, unquote, starting in January
2024.

But despite Amazon's crackdowns, Al

generated mmcries remain an enticing opportunity
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for turning a quick dollar on the Internet. And
we have seen and reported apps with hundreds of Al
generated sunmari es and ot her books on Apple's App
Store and Google's Play Store. W have al so seen
an increase in derivative uses of authors nanes
and other indicia of their personalities, such as
aut hor chatbots that allow users to have a

t ext - based conversation with an Al agent
purporting to be an author. There's one fanous
exanpl e of the Dan Brown chat bot where you could
chat with Dan Brown. | think there have been

ot hers since then.

Sonewhat relatedly, though, it's not
quite a direct NIL appropriation, we have seen
users that exploit the reputation of work, which
i n some cases can be actionable as copyright
i nfringenment if there's substantial simlarity,
but not al ways because the Al output is not always
going to be substantially simlar, and that | eaves
a lot of uncertainty for the infringenent
cl ai mant .

But the kinds of users that |'mtalking
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about are third-party agents based on books
created by fine tuning and underlying LLM So,
one exanple we recently saw was soneone had
created an Al bot that allows you to query it for
enoti onal cues about characters, and it was based
on a book called the Enotional Thesaurus. Soneone
had actually gone and created lists of words that
witers could use to describe enotions. W've

al so seen Al being used to generate unauthorized
audi obooks, which are then attributed to fake

aut hors.

But generative Al capabilities and user
expl oding creative industries and | aw and policy
makers nmust nove urgently to protect the markets
for human creators before they're irreparably
deci mated. Many of the uses of threatened
creators are not actionable as copyright
violations. And as the Copyright Ofice's Report
on Digital Replicas noted, when it cones to N L
uses, copyright has a limted application.
Simlarly, state privacy and rights of publicity

| aws offer limted protection, such as for
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commerci al uses, but they don't cover the full
range of potential harns to individual from
unaut hori zed appropriation of their indicia of
personality. These laws also suffer froma |ack
of uniformty.

The Lanham Act does provide a renedy for
sone unaut horized NI L uses, but it does not
prot ect agai nst non-commerci al uses or uses where
there is a lack of attribution, which is a |[ot of
what we see in the Al space when it cones to
authors. And further, as Andrew al so nenti oned,
It requires consuner confusion, which is a
standard that's not always net. | nean, you m ght
be know ngly interacting with an Al Dan Brown, you
know, so. The Lanham Acts renedies are further
limted by the Suprene Court's holding in Bay
Star, which distinguishes passing off of tangible
goods fromthe passing off of an idea, concept, or
communi cati on enbodi ed i n the goods.

The NO FAKES Act, which protects
I ndi vi dual s agai nst unaut hori zed uses of their

voi ces and vi sual |ikeness, which the authors can
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support, does offer a degree of protection to
authors, for instance, against a big audi obook in
their voice or other synthetic uses of their inmge
and voice. But it does not protect against
t ext - based Al generated imtations and
appropriations which we are nost concerned about
and which we've been actively | obbying for. Sone
of the solutions that we think would help is
adopting noral rights of attribution and
integrity, which would give sone authors nore
remedi es agai nst the kinds of m sappropriations
that we're seeing. And we al so support a federal
right of publicity that includes protection for
names.

The NO FAKES Act does not include nanes.
And often when it cones to text-based generation,
you pronpt the LLMwith a nanme and then it turns
out sonething in a simlar style to the authors.
So, that's very inportant for us to have sonet hing
that actually allows authors to renedy agai nst
t ext - based i npersonati ons.

And 1'I1l just close by saying that the
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harm from unaut hori zed use of an author's nane,
style, and authorial voice is not just econom cC.
It's a profoundly personal harmthat authors have
| i kened to identity theft. And people have said
t hat when they've seen things |ike an unauthorized
bi ography or a chatbot that, it feels |ike soneone
has stolen a part of them This is not
surprising, since witing is an inprint of
personality, and an author's witten voice are no
| ess personal than an actor's inage, a sports
star's signature nove, or a narrator's cadence.
So, we're hoping to continue working on
this and trying to devise robust policy solutions
to figure out how we can actually fill the gaps
bet ween copyright and fair conpetition, Lanham
Act, and the state rights of personality and
publicity clainms. Because it seens |ike when it
comes to LLMs and the kinds of uses of books that
we're seeing, there's a lot of gaps. So, we're
trying to figure out how to, sort of, close them
Thanks for this convening, and we | ook

forward to the PTO s recommendati ons.
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M5. CHAI TOVI TZ: Thank you. Can | just
ask one question? | understand the issue with
protection for nanes --

MR. KAZI: Yeah.

M5. CHAITOVI TZ: -- of authors, but when
you say text-based inpersonations --

MR, KAZI: NMm hmt?

M5. CHAITOVITZ: -- by that, do you nean
style or do you nean sonething else? O how would
that, how would we --

MR, KAZI: | nmean, that's an interesting
thing, right? Because, like, | think we've been
tal ki ng about, when we talk about digital
replicas, there's -- we're tal king about sone sort
of concordance between the person whose identity
or indicia of their personality is being taken and
the actual sort of Al output. And in this case,
you know, style is going to be one, you know, I|ike
Dan Brown chatbot will sort of, I'"'mnot sure if it
woul d be |ike Dan Brown's witing style, but it
takes fromsort of interviews that he's given or

like -- and a user mght not think that they're
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actually, actually chatting with Dan Brown in that
way. But, you know, there's sone taking, and
we're trying to figure that out, too, because it's
|ike, in sone cases, it is actual style, you know,
when the style is very sort of recogni zabl e or
signature, like a Hem ngway style or, you know,
George R R Martin style, | guess, like, in that
case, style is sort of tied also to expression.
The kind of imagination that Gecorge R R Martin
has that other authors m ght not have. But when
It comes to, say, like, a chatbot, it's different
from like, a narrator's voice, which is, you
know, sonething biological, |I think. | think we
tal ked about this. Like, you know, that NABA has
this concept of bionetric identity. And we don't
have a bionetric identity anal og when it cones to
authors, but there is still a personality that's,
that an author is leaving. And sonetines it's the
style, it's the technique, so to speak. And ot her
times it's just, you know, the author's nane and
reputation. Like, if it's Dan Brown and you want

to talk to Dan Brown about nedieval Christianity,
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| i ke, the chatbot can do it, and, you know. [It's
not a clear answer because we're trying to figure
this out, too. It's kind of one of those, you
know, abstract questions at tinmes. Thank you.

M5. CHAI TOVI TZ: Thank you.

MR. LANDAU. Hi, | am Joshua Landau. |
am t he Seni or Counsel for Innovation Policy at the
Conput er and Communi cati ons | ndustry Associ ati on,
which is a lot of words, but | wanted to start
just by thanking the personnel here fromthe
Patent O fice and the Copyright Ofice.
Appreciate your tinme to this effort, to this
| ssue. And also, we really appreciate the work
that the Copyright Ofice put into their recent
report on exactly this topic. | don't agree with
every recomendation, but it was a deeply well
t hought out and thoughtful piece. | really
appreciate the effort that went into that.

CCl A has been deeply engaged on Al
| ssues for quite a while. | recently testified
before the House Judiciary Commttee on Al and

aut horshi p and i nventorship of Al generated works,
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and our nenbers are anong the leaders in Al in
many different areas. CC A s nenbers include
conpani es |i ke Google and Meta that are creating
Al tools. Also, Google, who have content

pl atforns where Al generated works may energe.

Beyond t hat, though, our nenbers use Al
in alot of different ways. For exanple, Apple is
a nenber. There's a significant anmount of Al that
goes into the photos that are being taken by your
smart phone. And that creates a real problem
because Al is such a broad term It isn't just
generative Al. There's lots of other areas, and
we have a | ot of concern about definition and
scope creep.

But even if we |[imt ourselves to
general Al, generative Al, sorry -- hopefully,
general Al is a long ways away. Qur nenbers seek
to be good citizens of the community. | think it
was Patrick, or sorry, R ck that pointed out these
platforns don't want a lot of this material. W
are trying to not replicate protected |ikenesses.

But they al so need certainty as to how to handl e
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t hese things when user m suse happens. |If there

Is a safeguard that a user namnages to defeat, who

is going to be held liable? Qur nenbers have real

concerns about it being them despite their best
efforts to protect against these harns.

We al so need to be considering whet her
an Al specific right is the correct path, or if

really we're tal king about NIL nore broadly. W

don't really care in general in Anerican |aw about

how sone harm happened. W care about the harm
| f sonebody has a non-consensual, intinmate inmge
out there, it doesn't matter whether it was Al
generated or if it was a real image. It's still
problem This harmis very nmuch the sane. W

al so need to consider, as several people have

al l uded to, whether existing | aw covers the harm
that we're tal king about. |In sone cases it wll,
I n sone cases it doesn't. But where we have
coverage already, we should consider letting that
coverage go forward. And we've been very
appreciative of the efforts fromthinking in

particul ar of Lina Khan here, Chairnman Khan's

a
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1 point that the FTC can enforce against Al under

2 Its existing authorities. They don't need new

3 authority to go after deceptive business

4 practices.

S Turning to sone of the specific

6 gquestions that were circulated in the notes, there
7 are a |l ot of valuable uses for Al replications or

8 nodi fications of a person's NIL. That ranges from
9 the Randy Travis exanple that was nenti oned, where
10 you know sonmebody who's had their voice taken from
11 them You could al so i nagi ne St ephen Hawki ng

12 bei ng able to use his actual voice fromwhen he

13 was still able to speak throughout his life,
14 i nstead of the fairly robotic speech synthesi zer.
15 That's going to be a conmon usage, | hope, in the

16 future for people who' ve had strokes, had ot her
17 injuries that take that away. But simlarly,

18 autotune is a formof Al that's applied to a

19 voice. So, we do need to think about how these
20 sorts of laws m ght affect those |ong-established
21 uses.

22 Anot her exanple is a voi ce professional.
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| know sone who've had their voices danaged by
overuse. This provides a potential avenue for
themto avoid that problem There are al so new
uses, |ike when sportscasters in a sports video
gane, NCAA cane out recently, so |I'mfocused on
that they can react nore realistically to an on
field event without having the sportscaster have
to record every single possible line. It's very
simlar to the New York Tines exanpl e that was
given. It's not practical for one person to do
that, but it is a valuable use of Al. And al so
just the replication of real events in a fictional
context. That's the Forrest Gunp exanple. |
think these are all very val uabl e uses of Al that
wi |l energe.

But again, we're going to run into
definitional issues. Things |ike Al, nodification
of an inmage of a person that can affect Photoshop,
that can affect ny smartphone. And concerns about
ensuring that protections for things |ike voice
don't approach a protection for style. There was

a fairly recent court decision that pointed out
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that style is really hard to define in a

meani ngful way. | nean, let's say the voice in
the style of TomWiits, is that just anybody who
sings in alow gravelly tone? What does that
mean? And do we want to provide that nuch
protection?

And there are probably a | ot of
potential uses that are unknown, or |'mjust not
smart enough to think of themin prepping this.
In terns of technical neasures addressing Al, it's
difficult enough to detect whether content is Al
generated. Sonetines that's inpossible, and
that's just to detect was it Al generated in sone
way. Detecting whether a nane, inmage, and
| i keness in content was Al generated is hard.

Det ecti ng whether that's authorized is effectively
| npossi bl e ahead of tine. Even in the copyright
context, we see takedowns ained at authorized
content where there's, you know, the two arns are
not tal king to one another, where the enforcenent
armand the marketing arm are not coordinating

very well. And autonmatically detecting whether a
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given use is First Anendnent protected is, | wll
say, inpossible. And | will put a fair anpunt of
confidence that that's going to be true.

It's particularly concerning given that
there are First Anmendnent protected, unauthorized
uses. So, how do you prescreen for those, if you
are trying to have an autonmated systemt hat
detects was this Al generated? Was it authorized?
s it First Anmendnent protected? That's just
beyond what | think Al will be able to do anytine
soon, or possibly ever.

And finally, on the technical neasures,
detection tools are likely to always |ag
generations tools. So, the cutting edge of
generation is probably always going to be very
difficult to detect. It mght be able to detect
one generation back, but you're not guaranteed to
get the newest forns.

Moving on to the sufficiency of current
NI L protections, | would say that sufficiency is
the wong question. The real question is if the

pat chwork of [aws that we have provides the right
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| evel of protection. And | think it's pretty
clear that for ordinary individuals, the answer is
no. And for comercial participants, probably
maybe too nuch. It really is going to depend on
where you are. |t may not nake sense to try to
shoehorn these very different harnms. There's a
very different harmfrom non-consensual inmagery
and a commercial false endorsenent. Those two are
very different, and they shouldn't necessarily be
shoehorned into one law. They may be in one bill,
but they do not need the sane | egal approach. W
have privacy violations, we have non-econonic
concerns for individuals, and for commerci al
partici pants they nmay have sone of those sane
concerns, but a bigger concern is going to be
things like | oss of creative autonony or economc
i njury.

The other special case | would point out
Is election-related content, which is just always
going to need its own protection, given the
potential stakes and the particular inportance of

getting it right. There's a real harmfromthe
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unequal protections we have across states right
now. | also teach an I P survey course at Anerican
as an adjunct. And for right of publicity, |'ve
pretty nmuch given up on teaching it because
there's no neaningful way to teach it. There are
50 different laws. They're not really all that
simlar. And there's no good theoretical
justification behind it that | can point the
students to, to say they are all trying to achieve
this. They're so different.

The |l ast point | would nake on the
sufficiency of current protections is just that
vol untary nechani sns |i ke content ID can do things
that the First Amendnent doesn't permt the
governnment to mandate. That nmy be preferable, or
at |l east sonething that you mght want to | ook at
I ncentivizing. You can have a voluntary agreenent
t hat provides nmuch nore protection than a | aw
coul d.

Turning finally to the paraneters of a
potential NIL law, | wll say that CC A does not

take a position on whether one should be put into
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place. But if one is put into place, we need to
have full preenption. |f you don't preenpt, then
it's just another |ayer of law. W've gone from
50 to 51 or 52 if you count D.C. If you do
partial preenption, if you do a floor and not a
ceiling, you're still dealing with a patchwork of
standards. There are still going to be pl aces
that you have to think about, and you w |
ultimately wind up in the situation you're in now,
where the nost protective standard applies,
because practically speaking, you have to work

wi th that one.

We'd al so suggest that there should be
separ at e approaches taken for comercial m suse
versus privacy type harns to individuals. There
m ght be specific additional approaches for
specific harnms |ike non-conceptual inmagery or
virtual CSAM election materials. And beyond
different requirenents, beyond different -- in a
commerci al context, a fane requirenent m ght be
appropriate, not the sane kind of fane as in |like

blurring, but sonme |level of fame m ght be
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appropriate for commercial msuse. That's not
going to be true in non-comercial m suse, and
they may need different renedies as well.
Commerci al m suse tends to be nore concerned about
noney. Non-commercial msuse tends to be nore
concerned about the personhood interests.

We al so woul d suggest that it should not
be a transferable right and that |icenses should
be l[imted in tine and scope. So, when sonebody
| i censes these things, they should know how | ong
it's going to be used, howit's going to be used,
and they shouldn't be able to transfer it totally.
We have significant concerns about post-nortem
rights, especially if they extend too far. And |
woul d add, as many people tal ked about, we do need

robust safe harbors and we shoul d not have an N L

law limted to Al. It should target the harm not
the nmechanism | see |'mout of tine, so.
M5. CHAITOVITZ: |'mjust still

scri bbling down everything.
MR. LANDAU. |'m happy to send you ny

not es.
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M5. CHAITOVITZ: | did have a couple
guesti ons.

MR. LANDAU. Absol utely.

M5. CHAI TOVI TZ: The first thing, you
menti oned sone of these issues, but you started
out by saying, by nentioning and giving props to
the Copyright Ofice for their recent, very
t horough report. But then you said, but you don't
agree with everything. So, if you could el aborate

MR, LANDAU. Sure.

M5. CHAI TOVITZ: -- what you don't agree
wi th, that would be --

MR. LANDAU. So, | think one exanple
that | think hopefully was clear fromny statenent
Is that we don't agree on the preenption point.
The Copyright Ofice suggests a parti al
preenption. W think it needs to be a full
preenption. | believe they advocate for a
post-nortemright. And we are concerned about
that. In general, certainly, an infinitely

ext endabl e one would be a problem And | think
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the Copyright O fice acknow edges the probl ens

with that kind of right. | haven't read it in a
few weeks or not recently, I won't say a few
weeks. So, |I'mnot sure what other areas of
di sagreenent. But those were, | think two of the

bi ggest ones.

M5. CHAI TOVI TZ: Thank you. And then a
coupl e things, because you did use TomWits as an
exanpl e of issues with, | guess, protecting style.

MR. LANDAU:. Yeabh.

M5. CHAI TOVI TZ: But as you know,
California law, and | believe that it wasn't
actually the statute that they used common | aw for
that Ben will correct ne.

MR. LANDAU: | think Mddler is common
| aw and Waits was statutory, but.

M5. CHAITOVITZ: | think it was both. |
think it may have been both of them But, so |
was j ust wondering if you have then a concern of
kind of, of putting that kind of protection that
there already is in California, in a federal |aw?

MR, LANDAU | do. | think that there
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are sone real concerns about style protection. |
think in California they really focused it on the
voi ce rather than the style. And I think that
there are sone |line drawi ng probl ens between voice
and style for people wth very distinctive voices
in particular. But | think that they're al so
really hard lines to draw. | think that we can
protect voice and say that style is not protected
and let the courts work it out, because |I don't
think that it's sonething that can be done,
certainly not through an executive action and
probably not feasibly through |egislation.

M5. CHAI TOVI TZ: Thank you. And | have
one final question, which is where you tal k about
vol untary nechani sns that could be nore hopeful,
you t hought, than |egislative nechani sns, and they
need to incentivize those voluntary nechani sns.
Are there any executive actions that you could
think to incentivize those kind of voluntary
nmechani snms, |ike the voluntary conm tnents or
sonet hi ng?

MR. LANDAU. Yeah. | nean, voluntary
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comm tnments work. There are certainly

| nperfections with those, and I don't think we
woul d suggest that they should, that voluntary
mechani sns shoul d be the only nechani sns, because
there are going to be people who don't want to
agree, typically not by nenbers, but bad actors
who are not interested in behaving as good
citizens on the Internet and in our creative
world. | think that it's just a difficult thing
to incentivize voluntary commtnents, but doing it
through the sort of process that was done with the
White House recently, with Al conpanies, things

| i ke that can be very helpful in just getting the
ball rolling. | think that a | ot of the val ue of
voluntary comm tnents though, really cones in the
mechani sns they create. And those, | think are
nore likely to be things that are done through
negoti ati on between rights holders or interested
parties and the platforns, the |ISPs, the different
entities that have an interest in working with
those rights holders or individuals rules.

M5. CHAI TOVI TZ: Thank you.
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MR. LANDAU. Thank you.

MR. MOHR: Good norning or afternoon.
Thank you for the invitation to be here today.
We're grateful for the Ofice's efforts to exam ne
| ssues around nanme and |ikeness. These topics are
hard. M nane is Chris Mohr. |'mthe President
of the Software and Information |Industry
Associ ation. W represent about, oh, 350
conpanies in the business of information. Qur
menbers are diverse. They range fromstartups to
sone |large and pretty recogni zabl e corporations
t hat have operations all over the world. For over
40 years we've advocated for the health of the
i nformation |ifecycle, advancing favorable
conditions towards creation, dissem nation, and
productive use. Qur nenbers create educati onal
software and courseware they create ecommerce
platforns. They create |egal research and
financi al databases, as well as scientific,
technical and nedical publications. W are a
pl ace where informati on and technol ogy neet and

occasionally col lide.
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Qur nmenbers, as a general, have
whol eheartedly enbraced Al's prom se and predict
advances that are going to revol utionize
i nformati on managenent, creation analysis, and
di ssemi nation. They actively use Al on many
fronts, in the classroomand fraud detection, in
mar ket data and trend analysis in AM., sorry,
anti-noney |aundering, and in |ocating m ssing
kids. They have invested billions inits
devel opnent, acquisition and use.

Normal |y, we | ook at issues froma
t echnol ogy neutral standpoint. [|n other words,
fraud remai ns fraud, whether or not it's done in
person, or via a conputer, or a phone, or through
a synthetic voice. W acknow edge that in sone
cases Al is different and certainly support the
adoption of a risk-based franmework to regul ate the
t echnol ogy, and our nenbers have been | eaders in
advanci ng Al accountability and governance. Al
t hat generates the nobst accurate and trustworthy
information limts unintentional bias, is based on

reliable data, is going to be the technol ogy
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that's nost useful to governnents, businesses, and
CONSUMErs.

Respect for IP is key to our policy
m ssion, and our nenbers rely on the incentives
that IP law creates. W've been engaged in
anti-piracy work for a long tine. W're nenbers
of the Copyright Alliance and believe that the use
of Al nmust conply with existing statutory
requi renents and respect for established
i ntell ectual property rights. Those rights exi st
to provide an ongoing incentive for authors,
artists, technologists, and scientists to create
original work and advance the progress of science.
The use of copyrighted works w thout perm ssion to
train generative artificial intelligence nodels
remai ns the subject of active litigation, and the
| egality you choose (phonetic) is going to be
heavily fact dependent. Qur nenbers are confident
that courts wll sort this out, and we don't
support any changes to the copyright law at this
time. Now, but at this point you're probably

aski ng, what does any of this have to do with nane
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and |i keness? W recognize the non-copyrighted
harns that m suse and abuse of Al can cause. But
it's inportant that the analysis of these issues
do two things. One, that it not prejudge the
outcone of this ongoing litigation. [In other
words, that it not be used as an end-around for
exi sting doctrines, such as transfornmative use
that woul d bal ance a variety of equities on a
specific factual record. And second, that it
focused on the particular kinds of harmthat are
caused by a particular activity.

When we appeared, when our organi zation
appeared in front of Congress in Los Angel es, we
suggested three primary consi derations. The
first, is the interest injured by Al and IP
interest or a privacy interest, it can certainly
be both? Second, are these injuries that Congress
I's looking to renedy addressed by existing | aw,
and are those injuries caused by existing
technol ogies as well as by generated Al? And
third, what limts should there be on this kind of

regul ation, including First Amendnent [imts?
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Many identity-based harns are al ready
covered by different doctrines in federal and
state law, and they already apply. Suppose, for
exanpl e, the generative Al is used to create a
digital replica of a celebrity imge for purposes
of trade or nerchandi se and used to pronote it.
Thi s has happened a lot. It happened a | ot before
Al was a problem It just wasn't a product of a
generative artificial intelligence. Al of that's
already illegal. Liability in the Lanham Act,
there is potentially liability under dilution in
certain circunmstances. There are renedies
under st ood unfair conpetition doctrines, and to
the extent that a use was m sl eadi ng or caused
confusion, it could be end of outrageous
(phonetic), there could be other avail abl e
doctrines that would apply.

And there's a separate harmthat we've
al so tal ked about, and that's, there's a second
kind of harm And that's the privacy harm and
that is nost easily represented in the appearance

of non-consensual intimate injury. In this
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| nstance, the individual suffers. Really, there
are two different types of harns. The first is
the economc injury that can occur through their
appearance in sonething like this, and the
confusi on and di staste of an audi ence. And the
second is the privacy injury, the sinple one to
human dignity that occurs when soneone is pl aced
in that circunstance. And this is an area where
generative Al has changed things. It is easier to
do that now than it was five years ago. And no
federal statute exists that covers that kind of
injury. But it is inportant to keep those
injuries analytically distinct.

So, for exanple, if you wite a statute
that attenpts to address both of those injuries at
once, you're going to end up wth sonething that
I s overbroad. W view the NO FAKES Act that way.
It conflates privacy and property issues in a way
that 1s going to prejudge ongoi ng copyri ght
litigation around the scope of generative Al. By
presum ng that all unauthorized digital replicas

are violations of the law, the NO FAKES Act
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resol ves the question in ongoing copyright
litigation wthout the traditional bal ancing of
interest that the fair use doctrine permts,
especi ally around technol ogi cal advances and
transformative uses.

Second, statutes that address privacy
injury will be by definition, narrower. The
Defi ance Act, which passed in Senate, is an
exanpl e of such | egislation, and we supported it.
It creates a civil and crim nal cause of action
around non-consensual i nmagery.

Finally, with respect to a federal right
of publicity, |like others who have spoken before,
we conplinent the Copyright O fice on the
t hought ful ness of their work product. W also
note that Congress has considered the advisability
of a federal right of publicity over the years.
And again, that debate is, you know, the remarks
fromnmny colleague fromINTA took ne back to the
| ate ' 90s, where, and there is a, a synposium
i ssue of the Colunbia Arts and Entertai nnent

Journal, and specifically a colloquy around all of
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t hese i ssues between acadeni cs that raises, anong
them the ability of conputers to do this, the
various interests inplicated by a right of
publicity, and the different theories under which
such a right would be pronul gated, and that debate
and the policies around that statute are worth
having. But we do not have a position on a right
of publicity. W would, | think, we would share
the concerns around uniformty, especially around
preenpti on and scope creep, as well as its

exi stence beyond the life of the individual. But
those -- and we are not conpletely convinced that
these issues are entirely, that Al requires a
whol esal e revision of them But with that said,
we do recogni ze the privacy hones (phonetic),
particularly for individuals outside of commerci al
context, and when they're affiliated wth things
that they do not wish to be affiliated with, that
there may be gaps in the |law that shoul d be

exam ned, but they have to be, we suggest that
they be exam ned carefully on a case-by-case

basi s.
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M5. CHAI TOVI TZ: Thank you. | think
that's your |ast speaker. So, what | believe.

MR MHR If I had known, it woul d have
been five m nutes.

M5. CHAI TOVI TZ: Pardon? | believe sone
of ny col | eagues have sone questions, and then
dependi ng on how nmuch tine is left, we can let you
each go through with like a mnute of, if you
have, |i ke, rebuttal comments or what have you,
depending on, we'll just divide by the nunber of
people by the tine left to figure out how nuch

time you have?

MR RITCH E | had a question about --
| "' m Brandon, Brandon Ritchie. | had a question
about where liability should lie. It's alittle

bit of a nuanced question. W've heard sone folks
say that the creators should be liable. There's,
there could be a distinction between creators and
users. So, that's a question that | have. Should
liability in a new federal |aw, should there be a
new federal law? Should it rest wwth the creators

of the content, the users of the content, or both?

Anderson Court Reporting -- 703-519-7180 -- ww. andersonreporting. net


www.andersonreporting.net

Nane, | nmage, and Likeness Protection in the Age of Al Page: 159

1 And should it depend on the types of content,

2 content involved? So, should it be different for
3 child pornography? And | guess underlying that

4 gquestion is, is the creation of a digital fake

S Wi t hout any further action, sonething that should
6 be prohibited? So, that's the question that |

7 have. Anyone can comment. Thank you for

8 entertaining the questions. Yep. o right ahead.

9 MR MOHR  Can you hear me? |Is this on?
10 M5. CHAI TOVI TZ: Yeah.

11 MR MHR  Ckay.

12 M5. CHAI TOVITZ: | think you need to get
13 cl oser.

14 MR MOHR Little bit closer. That's

15 better? Al right, perfect. Cbviously, the one

16 difference with CSAM or child pornography is that
17 it isillegal content. |It's not content that is

18 being distributed illegally, which it is being

19 distributed illegally, but the content itself is

20 illegal. And therefore, First Amendnent concerns
21 are saying that we're going to hinder free speech

22 sonmetines msses that point very closely. So, |
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t hi nk around CSAM and again, we were talking to
Ann earlier about that there is no consent a child
can give for that. So, it's already
non-consensual illegal content being on. And if
we just go after the perpetrator who are now

hi di ng behi nd encryption or those who are
receiving it, whichis alsoillegal, and we're

| eaving the platforns and the web hosting entities
al one, we are not going to put a big dent in this
problem And so, there needs to be | egal

I ncentives for the platforns to be nore proactive
in finding these. The EARN IT Act was one of the
ways that we were | ooking that, but also to ensure
that 1t's not just a whack-a-nole problem

Because the other big difference here, when |

wor ked at Fox, trying to find novies that are Fox
novies is not going to hurt you if you are -- if
you're a parent and you're finding i mages of your
child and you have to go around to every single
website that is out there and find that inage or
the child thensel ves as an adult, they are

basically having to re-experience that horrible
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part of their life.

And the last thing | would say to that
in ternms of being able to find out who is
responsible if it's on a website, I'"'mglad to
hear. | thought |I'd be the only one tal king about
the dark WHO S and I CANN. But |'mglad nmy | NTA
friends are here. Lori wll be very proud of you.
Have a call wth her at 1:00. But on that issue
because, because that in of itself is a huge
hi ndrance froma child safety perspective, froma
cybersecurity perspective and the consuner
protection, and that issue can be solved by the
U. S. because the U S. governnent controls dot com

dot net, and dot org.

MR. AVSEC. | just want to echo those
coments. | think the registries and registrars
t ook advantage of the GDRP to hide. | think if

you | ook back, it clearly states that you had a
contractual relationship with the parties prior to
| npl ementation of the GDRP. You didn't have to.
And they just interpret it the way they wanted to,

because let's all be honest, their biggest clients
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are crimnals. Adobe owns 45,000 donains. |

don't own a mllion. The people who own a mllion
are the people who use it for dark purposes. So,
let's all just tell the truth. So, you need to
unveil that so that |IP owners, parents, consuners
can take care of thensel ves and protect

t hensel ves. And those that refuse to participate
shoul d be puni shed.

MR RITCH E: So, for child pornography,
it's per se illegal to create it, even fictitious
depictions of it, | think in nost circunstances,
maybe, maybe not. Ckay, so for that, the nere
creation of a digital fake could be prohibited
conduct, or we should consider that. But are
there other types of fakes that would rise to that
| evel , that the nmere creation of it w thout using
It would, you know, justify a prohibition?

MR KAZI: Well, | guess it would. If
there is an exclusive property right in your
| i keness, then anyone creating, you know,
unaut hori zed version, that would be unauthori zed

per se, | guess if you' re using the NO FAKES
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framework. | nmean, | think at least, like in
terms of nodels, | think the creator of the nodel
is the one that's sort of collecting the training
data and then producing the nodel that other users
can then use to nmake outputs, which, you know, at

| east in the text world, | would say that creating
a nodel of a book, an unauthorized nodel of a book
IS a greater harm say, than using that nodel
where the output may or may not be, |ike
substantially simlar. But | understand it's
different when it cones to i mages and fakes I|ike

t hat because the output is the |ikeness.

MR. AVSEC. | think you have to be
careful when you get the strict liability because
| think it really, legislators don't like it. So,
| think you need to stick to real harm So, if
you created fake drug panphlets that give you
fal se ways to use drugs and things that are safe
i n public safety, child safety, those are strict
liability things at the very creation of it should
be puni shable. Wether sonebody shoul d make $15

mllion in royalties or $5 in royalties is
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sonething that |egislators don't care about. So,

| think if we're going to ask for stuff, and we
need to be serious, we need to do stuff that wll
get themon board with us rather than |osing that
ability to | obby for that because they think we're
lunping it in with economc interests of content
creators. And I, they're ny biggest clients, so |
want themto succeed because | want themto buy ny
software. But | just think if we want to really
do, because I'ma parent and | want children taken
care of, | want children protected. And so, |
think we need to be very focused when we ask for
sonet hing that we know there's al ways resistance
to in the |egislative branch.

MR. RITCH E: Thank you. Very
informative. | appreciate it.

M5. CHAI TOVITZ: So, | believe with the
nunmber of people that we have and the tinme, you
guys, if you want to have a mnute for final
statenents. W can do that. Now, | have to get
this down to a mnute, and it's facing the wong

way, SO you guys can't even see it. But I'Il just
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stop you when a mnute is up. Ckay.

MR. SHEFFNER: Thank you. And thank you
again to USPTO for convening us all here today. |
| earned a lot. One issue | wanted to nention,
which | didn't get the chance to address in ny
openi ng statenent was protection for style. And
you did hear a nunber of people here today
advocate for a new federal protection for artistic
style. W at the MPA have significant concerns
about that, and we addressed this in detail in the
coments that we filed with the U S. Copyright
O fice back in the fall of 2023. But very
briefly, we are concerned that establishing
protection for artistic style would significantly
erode the idea expression dichotony in copyright.
O course, copyright protects expression. It does
not protect ideas. By protecting vague notions of
artistic style, it would effectively be granting
exclusive rights in style. Ernest Hem ngway, God
bl ess him does not have a nopnopoly on short
sentences. Neither does David Manet in screen.

And we woul d have significant concerns about doing
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t hat .

MR. SElI DEN: Thank you. Just want to
reiterate ny thanks. | think it's clear today
that there are a | ot of concerned stakehol ders and
definitely a lot of chefs in the kitchen. So,
it's definitely going to be quite the process to
figure this all out. But the acadeny stands ready
to work with you all on the path forward.

M5. CHAI TOVI TZ: Thank you. And one
other thing that I want to say, and |I'm not using
anybody's tine for this, is we are open to working
with all of you. |If you have additional docunents
or coments you want us to review, please send
themto us. W have gone through the Copyri ght
O fice, the cooments you filed with the Copyri ght
Ofice. So, we have those. You don't need to
send us those. But that was in Novenber, which is
along tinme in Al tine. So, we're happy to get
any new comments or documents that you want to
send to us.

MR. LANDAU. So, no nmmjor comments at

this time. Know ng that we're staying between us
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here and | unch. But just wanted to say, taking
extensive notes. Geat to be hearing all the

vi ewpoi nts, and | just appreciate your invitation
today to the session.

MR. AVSEC. All right, thanks, I, too,
wll be brief. This is a great conversation. |
| earned a ton. And the point | would probably
echo is that any sort of policy proposal really
does need to be narrowy tailored to the harm or
harns that are being, being addressed.

MR. MOHR: Yeah, real quickly, along

those sane lines, of kind of narrow tailoring of

this. One of the things that we've been trying to

navigate is this difference between perfornmance
and the bionetric data that is contained in those
performances, and having that freedomto |license
our performance |like we do on a daily basis

wi t hout the fear of having our voice or bionedical
data extracted fromthat performance to create
sonet hing wholly new. So, whether that, you know,
that may be sonething that has to be narrowy

tailored just or just towards voice w thout
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affecting other parts of these |aws.

MR. LANDAU. One topic that really
didn't conme up nuch was training of Al on
celebrity or nane, imge, and |ikeness, and
whet her there should be sone appropriate
limtations on that. Many of the cases that are
pending right now, the courts are struggling with
whet her training on copyrighted naterial or other
protected material itself is a violation of
copyright or other law. They're tending to find,
at least in the notion to dism ss stage, that you
have to both train on it and the output has to
include it. But of course, if, you know, if you
| et the training occur, the propensity for the
out put to have inproper uses is going to be there.
So, | don't have a specific proposal, but | think
consi deri ng whet her appropriate [imtations on
training on protected material would help mtigate
sonme of the issues potentially.

MR. MOHR: Sorry about that. Three
areas. First of all, thank you. | thought |'d be

the only one tal king about | CANN and WHO' S. And |
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-- so, that was great. It doesn't happen very
often in D.C. But the areas that | just want to
enphasi ze i s one on search, because that's how
people find the materials, especially with Al
getting nore or as part of surge and generative Al
that just denoting sites that are harnful to
children or wwth CSAMis not enough, they shoul d
be (inaudible). That gets into the issue of
international reach. A lot of these sites wl
nove of fshore and people wll be able to reach
t hem because the quote, Internet is borderl ess.
W need to have laws in place that allows | aw
enforcenent and others to shut down those sites or
at |l east block those sites from being, being part
of it.

And the last issue would really be
around ensuring that when we're | ooking at these
| ssues, as Scott said so eloquently, much better
than I'mdoing right now, but that we need to nake
sure that there is this understandi ng of the
di fference between the content that we're tal king

about in CSAM and novie pictures. R ght now,
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1 Di sney has nore rights to take down a Di sney novie
2 than a parent does of a picture wwth a child

3 i nvol ved in CSAM That cannot be the policy of

4 the United States, and we need to nmake sure that

5 that i1s not the policy.

6 SPEAKER: | think one thing, as | said

7 earlier in ny opening remarks, the genie is not

8 goi ng back in the bottle. And so, one of the nobst
9 | nportant things is access to data, because access
10 to data allows it to be nore diverse, to include
11 groups, to include cultures that m ght be left

12 out. | was at a conference years ago, and it was
13 an ethics panel on Al before it was generative Al,
14 and they said that they had used it in an

15 enpl oynent context and it was skew ng North

16 Anerican nmale. And | raised the point, well,

17 that's because nost, the nost, the biggest

18 uncopyrighted data in the world is fromthe U S
19 Governnent. And | bet you the Pentagon has the

20 | argest part of that. And before 1978 or '79, it
21 skewed North Anerican Wiite male. So, we've got

22 to have access to data and to do so.
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So, what we need to do is focus on harm
and what that harmis and get detail ed, very
focused renedies to the people who feel they're
being harnmed by this technol ogy. Thank you.

M5. CHAI TOVI TZ: Thank you.

MR. MCDONALD: Hello. Hello. Thank you
again for having ne today. |'ve really
appreciated this spirited discussion. | would
like to reiterate Ames's (phonetic) comment that
we believe that there should be rul es around
training on folks's Al -- sorry, training on the
| P rights, both the input and the output. W
think that both should be regul ated i ndependently
and concurrently.

In terns of the NO FAKES Act, | did want
to say we worked with their office and we
appreci ate the opportunity to comment there. Just
a couple things here. W think that the
exclusions in that act are far too broad and
there's a fear that it could, frankly, subsune
sone of the goals of it. W think we're opposed

tothe limtation of liability that was added to
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the final draft. And of course, | spoke at |ength
about preenption or our views there. But we do
appreciate that a ot of folks with different
perspectives are taking a hard | ook at this and
are taking the opinions of various folks. So,

t hank you.

SPEAKER: Thank you very much. Just
very briefly, wanted to touch on in the case of
deceased celebrity estates, authorized Al
generated |ikeness provides really one of the best
possible tools to permt those estates to expose
new generations to those celebrities | egacies and
cultivate new fans. You should see sone of the
| deas that are currently being generated by
entertai nnent conpanies right now on how to
continue the |l egacy of sone of the icons in the
entertai nnent industry. Therefore, it's inportant
to nmeaningfully address the probl em of
unaut hori zed deepf akes whil e nonet hel ess | eavi ng
open the opportunity to expand individuals
personal brands through authorized Al tools.

Thi nk about not sure his estate really wants Frank
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Sinatra singing Lil Wayne. That nmaybe shoul d be
up to the heirs or whoever owns those rights. So,
it's just sonething as we tal k about these rights
and do they continue during life or postnortem |
think there should be a focus is also on post
nortemas well. Thank you.

MR. MEBQIIKWE: Hi, thank you so nuch

for letting nme speak. | really learned a | ot
today and | really enjoyed hearing others. | just
want to touch on, | think sonething | already

rai sed, which is | think one of our biggest
concerns is this idea of random or acci dent al

| i keness. W already, our nenbers, sone of them
al ready faced lawsuits at the state level with
respect to right of publicity, and that's in a
sort of commercial context. And we only see nore
of the sanme with an inprecise definition of
digital replicas in the digital replica context.
Because like | said earlier, the definition of a
digital replica without that deception elenent is
essentially definition of a video gane character.

So, in ganes where realismis the point and
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faithful depictions of people, the point here is
not showing the ability to sort of tell certain
stories using historical characters, for exanple,
or being able to just use particular plot |ines.
And that's why it's really inportant to have | aws
that distinguish the harns that people really want
to get at. That allows you to have different
First Amendnent considerations for the type of
context in which the digital replica arises, and
that allows video ganes to be given the benefit of
the First Amendnent protection to which it's
entitled.

MR. AVSEC. | don't have anything
significant to add to ny prior remarks, but | did
want to say thank you to the USPTO and for all of
you for inviting us here to the Copyright Ofice,
for being here and all the work you done in this
| ssue, and for all the really interesting thoughts
and observations fromny co-panelist. And | did,
you know, just want to observe that it was nice to
see support for two of INTA s | ongstanding

positions. One was on accessibility to the WHAO S,
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accurate WHO S data, and also for a federal right
of publicity |aw that woul d preenpt sonme of the
state laws. | think both are significant tools in
conbating i npersonation fraud and shoul d conti nue
to be expl ored.

MR. KAZI: Yes, | just want to thank
USPTO, and again, | wanted to reiterate the
comment, and that as the discussion took place, we
really need to be thinking about training as well,
because you don't get a digital replica, you don't
get the infringenent of the, if any rights of
personality, without a sort of prior infringenent
of copyright. And | know that, |ike, the person
depi cted may not have the copyright interest in
the training material. So, there's a connection
there that | feel like is very inportant. |
haven't tal ked too nmuch about it, but now | wll.

M5. CHAI TOVI TZ: Thank you.

MR. LANDAU. So, | think that one
exanpl e of the random | i keness point that was
brought up is the Scarlett Johansson voi ce that

wasn't actually Scarlett Johansson's voice, it was
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a voice actor. Everyone assuned it was Scarlett
Johansson, but it was a perhaps intentional,

per haps happenstance resenbl ance. And that, |

t hi nk, goes into the concerns about defining
styl e, about random uni ntended |i kenesses. There
are a lot of concerns that that episode is really
a good exenpl ar of.

Wth respect to post-nortemrights, | do
have sone worry that if we nake it too easy to or
too profitable to use other deceased celebrities,
what does that do to younger artists who are still
trying to nake a nane for thenselves? |s there
going to be space for themto operate? And |
think I wll leave it with that. But just thank
you again for your tinme and your attention.

M5. CHAI TOVI TZ: Thank you.

MR MOHR  Very quickly, thank you again
for convening this. First of all, with respect to
tangi bl e things that the Executive Branch can do,
| want to affiliate nyself with the remarks of the
ot her panelists around WHO S data, and the use of

that data, pressuring our -- other countries and
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the registrars and international bodies to nake

t hat avail abl e for purpose of detecting,
protecting intellectual property infringenent and
ot her bad acts. That is, GDPR has becone this fig
| eaf that's thrown over illegal activity, and
that's not what it was designed for.

The second thing | would like to do is
just affiliate ourselves with M. Sheffner's
remar ks around our concerns about style, in that
it Is inherently vague and in ny mnd at least, is
a perfect exanple of the kind of |egislation that
woul d prej udge ongoi ng copyright litigation. And
that is it. Thanks.

M5. CHAI TOVI TZ: Ckay, so | have 30
seconds, and |I'mjust going to thank you all so
much, if you can hear ne, for com ng today, and
pl ease stay in touch and send us your thoughts.
And this is a really informative discussion. |
really found it quite helpful. So, | appreciate
you all taking the tine to cone and share your
t houghts with us. Look, to the m nute.

MR MARTIN. We're just waiting on a
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couple of nore participants just to nake sure.
Thanks for your patience.

Good afternoon and thank you for all
participating in today's roundtabl e session on
NIL. This is the virtual panel portion of the
session, which is pretty obvious, but very happy
to hear you -- have you here today. W had a
pretty rousing session this norning, so we are
hopi ng to continue to have a very good di scussion
this afternoon. And as you know, our discussion
s going to explore issues at the intersection of
Al and protections for an individual's reputation,
name, imge, voice, |likeness, or other indicia of
identity. And collectively that's referred to
here today as NIL. So we are | ooking forward to
hearing all of your views on these issues during
t he panel .

|'"'mJeffrey Martin, an attorney with the
O fice of Policy and International Affairs here at
the U S. Patent and Trademark O fice, and | w |
be serving as the noderator for this virtual

session of today's roundtable.

Anderson Court Reporting -- 703-519-7180 -- ww. andersonreporting. net


www.andersonreporting.net

Nane, | nmage, and Likeness Protection in the Age of Al Page: 179

10

11

12

13

14

15

16

17

18

19

20

21

22

Bef ore we begin, I'd like to recognize
Kat hi Vidal, under secretary of comrerce for
I ntellectual property and director of the U. S,

Pat ent and Trademark O fice, to provide sone
pre-recorded wel comng remarks, so |'mgoing to
turn that over.

M5. VIDAL: |'mKathi Vidal, director of
t he USPTO and under secretary of commerce for
i ntell ectual property. | am pleased to wel cone
you today for what prom ses to be a fascinating
roundt abl e on Al technology and its inpact on the
| egal protections for personal reputation and
nane, inmage, and |ikeness rights, or NI L.

The potential for Al technology to
provi de trenendous soci etal and econom c benefits
and foster new forns of innovation is undeni abl e.
However, we al so need to evaluate the potenti al
chal | enges Al presents, including |IP-related
chal  enges. The USPTO i s proactively exam ni ng Al
t echnol ogy and advancing policy at the
i ntersection of Al and IP. The USPTO has al ready

| ssued guidance in this area, including regarding
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the patentability and i nventorship of Al-assisted
i nventions and in the Al stack, and on the use of
Al in preparing applications and filings before
t he agency, and we're working nore both in terns
of patent and in the copyright spaces. W also
continue to solicit stakehol der views on these
| ssues, including through the USPTO s recent
request for comments seeking input on Al
i nplications for other eval uations we nake during
t he patent exam nation process.

I n addition, President Biden's executive
order on safe, secure, and trustworthy Al tasked
t he USPTO with providi ng gui dance on the inpacts
of Al and on Al-related IP policy issues.
Presi dent Biden's executive order also tasked the
USPTO wi t h provi di ng recommendati ons for executive
action related to Al and IP matters. W are
currently anal yzi ng and engagi ng w th st akehol ders
on all of these issues, including Al's
i nplications for copyright laws and in the
creative space nore generally.

Today' s roundtabl e focuses on Al
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inmplications for NIL |l aws and policies, including
whet her current |egal protections are sufficient
to protect an individual's NIL. Currently, NIL is
protected primarily by state |aws. However, nany
st akehol ders have cited the patchwork nature of
the renedi es and scope of protection provided
under state |laws as a concern.

In addition, sone federal statutes
protect aspects of NIL in limted instances. One
exanple is section 43(a) of the Lanham Act, which
provides a renedy to stop the unauthorized use of
an individual's NIL in certain comrercial
ci rcunst ances. However, this Lanham Act renedy
has limtations, including the fact that many
Federal G rcuits require plaintiffs to have sone
| evel of fanme or notoriety in order to succeed on
a section 43(a) claiminvol ving NI L.

Today' s roundtable is an opportunity for
st akehol ders to provide views on all these issues.
The input we receive today wll help the USPTO
nore fully understand the current |andscape and

hel p i nform our recommendati ons to Presi dent Biden
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for potential executive action. It wll also
i nformour work with Congress and in the courts.

So, thank you again for participating in
today's roundtable. | |ook forward to hearing
your views on these inportant issues.

MR. MARTIN. So we're nuch appreciative
of Director Vidal nmaking those comments, very
hel pful and a great way to begin our process
t oday.

|'"d al so now |i ke to set sone basic
ground rules for today's virtual session, so our
virtual speakers should feel free to discuss
what ever issues you believe are relevant to N L
and Al. Sone issues that we are particularly
i nterested in hearing about are whet her existing
| egal protections for individuals' N L and
reputations are sufficient, how these | egal
protections intersect wwth other IP |laws, and how
Al technol ogy inpacts existing | egal protections
for NIL and reputation.

| would al so wel cone your i nput

regardi ng reconmmendati ons the USPTO shoul d present
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to the President pursuant to President Biden's
executive order on Al, nanely, what, if any,
executive action can or should be taken related to
NI L protections in the context of Al, and really
especially interested in whether you have any
recommendati ons for executive actions in that

ar ea.

Now, turning to the format for the
virtual panel today, we ask that speakers address
your coments to the noderator and really to the
audi ence as you're out there in the virtual world.
But each speaker will be given up to 10 mnutes to
deliver their remarks. M aimis to strictly
enforce this tinme limt just an order to ensure
that all speakers have an opportunity to provide
the remarks that they've planned. And |'m going
to be doing ny best to |l et each speaker know when
their tine limt is comng to an end. This wll
gi ve you an opportunity to wap up your conments
i n an appropriate manner. So |'ll be doing ny
best to hold each speaker to their tinme. So

pl ease keep that in mnd. So we don't want to
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have a situation where we have to force you off.
Al right?

|'"'malso going to start things off by
announci ng who the speaker will be. Wen you are
recogni zed to deliver your remarks, please use
your conputer to unnute yourself and click the
Start Video icon. And after each speaker
concludes their remarks, | may ask a foll ow up
guestion as possible. So speakers, please keep
this in mnd as well.

Now, if time permts, after all speakers
have provided their remarks, | also may have an
opportunity for each speaker to make additi onal
closing or sort of followup remarks. Again, this
depends on our tinme. W did do this norning for
the in-person panel, so it nmay happen again for
this virtual panel.

Now, as a rem nder, this roundtable is
being live streaned and will be recorded and
posted on the USPTO s website along with the
transcripts of the roundtable. Renmarks nade today

may be used by the USPTOin its reports and
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potential recomendations to the President.

So with that, let's begin. Al so, when
each speaker begins their presentation, | just
want to rem nd you, please identify yourself and
your organi zation for the transcription that's
bei ng made, and that's also of benefit to our
audi ence.

So our first speaker for this afternoon
wi |l be Beverly Macy, executive board nenber at
| nnovate@CLA. So I'mgoing to turn this over to
Beverly right now.

M5. MACY: Thank you so much. You can
hear ne, correct? |'m assum ng you can.

MR MARTI N  Yes.

M5. MACY: Ckay, very good. As you
mentioned, | am Beverly Macy, a nenber of the
executive board of Innovate@CLA, an organi zation
conposed of nenbers in the technol ogy conpanies in
and around Southern California. | also |lecture at
UCLA Anderson and teach at UCLA Extension. Thank
you so nuch for the opportunity today to speak,

and | really enjoyed the norning session |istening
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I n.

Today | speak as an i ndependent
consultant and | do not represent UCLA, although I
wi |l be tal king about NIL and college athletics as
| teach a course on the business of nedia, sports,
and entertainnment, and this is a very hot topic on
canpus. | also want to talk about remarks that
woul d al so be relevant to any and all digital
content creators.

| focus on the convergence of Al,
bl ockchai n, and tokeni zation, or digital receipts.
This conversion has the potential to redefine how
i ntell ectual property is protected, val ued, and
traded. Digital receipts underpin a new era of
ownership and authenticity for Al-generated works
and all N L type work.

Just a little bit of background on the
concept. Digital receipts can serve as verifiable
records of transactions, ensuring transparency and
authenticity. In the context of NIL, digital
recei pts can track the provenance of endorsenents,

sponsorshi ps and ot her financial engagenents,
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especially in the NIL space. The inplenentation

I s through bl ockchain technol ogy, which is
particularly suited for creating digital receipts
due to its inmmutable and transparent nature. Each
transaction is recorded in a decentralized | edger,
making it tanper-proof and easily verifiable.

This ensures that all parties involved in NL
transactions can trust the authenticity of the
records.

In the space of college athletics, there
has been a transformational shift that now al |l ows
student athletes to nonetize their personal brands
t hr ough endor senents, sponsorships, selling
mer chandi se, et cetera. And nost inportantly,
fans can pay athletes directly, providing new
revenue streans that is conpliant wth NCAA
regul ations. Concurrently, the concept of
creating digital receipts to track provenance has
energed, especially in this area, to ensure
transparency and security in these transactions.
There are digital platfornms, |ike MyN Lpay, that

allow fans to directly pay these athletes and this
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provi des these new revenue streans.

In the era of Web3 and Bl ockchai n, these
technol ogies, |ike Wb3, enable athletes to
tokenize their NI L, creating digital assets that
can then be traded on decentralized platforns.
This provides i medi ate incone and al so, in sone
cases, royalties. Obviously, the bl ockchain
technology is excellent in this area.

Sonme of the benefits of the idea of
creating provenance through digital receipts is
the transparency that | nentioned. D gital
recei pts can provide a transparent record of all
transactions, reducing the risk of fraud and
ensuring parties are held accountable. And
security, the bl ockchain's encryption ensures
transacti on data cannot be altered and, obviously,
the efficiency.

| would also Iike to conclude; ny
remarks are brief today. | could talk about this
for a very long tine, but I want to ask everyone
to imagine that everything in the real world and

the digital world, land titles, tickets, voting,
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all forns of entertainnent, could have a receipt
that represents proof of ownership, nanages

| icensing of IP, provides social status, grants
excl usi ve access, and certifies authenticity.
Thi s convergence of Al, blockchain, and

t okeni zation prepares the way for digital
ownership with all the rights and privil eges of
real world ownership.

The advent of NIL rights for student
athl etes represents a nonunental shift in college
sports, offering new opportunities in financial
| ndependence and personal branding. Concurrently,
the use of digital receipts to track provenance
wi Il certainly help the security of these
transactions. Together, these devel opnents are
reshapi ng the | andscape of college athletics,
aligning it nore closely with professional sports
| ndustry and creating broader economc
opportunities.

So | wll conclude by saying the concept
of this convergence, there's a |lot of conversation

today about Al in general, what it creates and
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where the ownership |ies, and obviously there's
fraud and risk and |l ots of other issues that have
been addressed today. | wanted to offer an
opportunity to think about digital ownership and
beyond and what that m ght ook |ike not just in
the college athletic environnent, but for all IP
that is out there. And | hope this wll help
contribute to the conversati on.

Thank you again for the opportunity, and
| ook forward to hearing from everyone el se.

MR. MARTIN. Beverly, thank you very

much for those comments. | actually do have a
gquestion for you, so before you |l eave, | hope
you're still on.

M5. MACY: | am

MR. MARTIN  Okay, great. Qoviously,
you' re deeply enbedded in the world of NIL and
athl etes' use of their (inaudible) purposes, and
maybe even for sone non-commercial purposes. Are
you aware of any particular instances that naybe
stand out in which the unauthorized use of NIL via

Al technol ogy has had an inpact, maybe a negative
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| npact, or maybe in this issue that's in this area
that you could relate to us and to the audi ence?
ME. MACY: Well, it's a great question
and | don't have a specific exanple to offer to
you, but | can say that in the very begi nning of
when this first was announced by the NCAA it was
really kind of a free for all and athletes were
excited and there was a | ot of people doing a | ot
of different things to try to junp on board in
different ways. And that created a | ot of
confusion. And what has begun to happen, at | east
in the college athletic environnent, is kind of
t hese pools of athletes that are worki ng under
ei ther an investnent organi zation of alumi, et
cetera, or having agents now and working with
entertai nnent and sports agents to really help
noneti ze and protect the athlete and al so maxi m ze
their opportunity. So we're seeing kind of a
maturity, if you wll, in the space as it cones
together. And | think that's an interesting
concept to think about any kind of affinity groups

where they mght want to nonetize their N L,
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whet her that's sororities. | nean, |'mthinking
in the academ c environnment, but this could
obvi ously be extrapolated to a |arger environnent.
| think that we would see a |ot of different
opportunities.

WIIl there be regulation around the
financial com ng together of sone of these
| nvest nent groups, et cetera? Do regular
financial regulations apply to thenf? That's a
different topic. | know that's not part of your
focus today, but | think that's another question
around when we | ook at digital ownership in
general, whether it's college athletes or anybody
el se, and you have sone kind of a digital receipt
or sone kind of tokenization. W're also noving
into the area of fintech because now we' re | ooki ng
at how people can then trade those assets or, you
know, nonetize them further, put themin ganes, et
cetera. So it becones very -- it's kind of a
spider web that starts to spread out into other
areas, if that makes sense. | could tal k about

that. | think it mght be a specialized topic. |
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could certainly elaborate nore on that, but
hopefully that's hel pful for today's conversation.

MR. MARTIN. No, that's great. Thank
you, Beverly. | think a whole other panel session
we coul d devote to that, so, but thank you for
t hose coments.

Al right. So with that, we will nove
on then to our next speaker. | have Corynne
McSherry. And correct ne if | said that wong,
Corynne, | hope that's right. Ckay. Legal
director of the Electronic Frontier Foundation.
Sol will turn it over now to Corynne.

M5. McSHERRY: Ckay. Am | com ng
through all right?

MR. MARTI N Yes.

M5. McSHERRY: Ckay, great. Thank you.
Al right. So thank you for giving ne the
opportunity to share EFF' s thoughts on the issues
that are before us today and very much in the
headl i nes.

So, EFF, this is a new discussion to

sone extent, but these are not new i ssues for EFF.
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We have been working to protect online expression
for decades, nore than three decades. And so we
cone to these questions with deep experience, and
not just as litigators and advocates for the
public interest, but also with many years of
experi ence counseling artists, activists,

fil makers, podcasters, journalists, and others
who have been inproperly accused of violating the
| aw and, as a result, seeing their perfectly

| awf ul content taken down or being pressured to
di sabl e access to other people's work. These are
peopl e who don't have the resources to fight back
and EFF does our best to hel p because we know
there aren't a whole |lot of pro bono IP | awers
out there. | think |I know nost of them but our

resources are also limted. So that's the

perspective that | bring to this roundtable and to

the various proposals that we've seen
proliferating that are intended to address very

| egiti mate concerns about digital replicas in the
age of generative Al.

| want to focus ny remarks this norning
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or this afternoon on the proposed No Fakes Act,
because | heard it discussed a fair bit in the
session this norning. As currently drafted, we
are worried that No Fakes is likely to lead to
over-censorship because it wll incentivize
platforns that host our expression to be proactive
i n renoving anything that m ght be a digital
replica, whether its use is |egal expression or
not hi ng and even though those platfornms are not
best positioned to decide whether sonething is a
replica or not. | say this because the No Fakes
Act expressly describes the newright as a
property right. And that matters because federal
intell ectual property rights are excluded from
section 230 protections. So if courts decide that
the replicais a formof intellectual property, No
Fakes w Il give people the ability to threaten

pl atforns and conpani es that host allegedly

unl awf ul content, and because those people tend to
have deeper pockets than the actual users who
create the content. So again, what we have seen

in that context, the copyright context, for
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exanpl e, also trademarks, is over-censorship.
Now, the bill proposes a variety of
excl usions for news and satire and bi opics and
criticismthat | think are intended to limt the
| npact on free expression. But one thing is
certain, interpreting and applying those
exceptions, one thing it will definitely do is
make a | ot of |lawers rich. [In the neantine,
those who can't afford to pay those |awers w ||
be m ssing fromthe di scussion, and the work they
want to share will be mssing fromthe Internet.
I n addition, the proposed digital
replica rights, whether in No Fakes or No Al
Fraud, effectively federalizes but does not
preenpt state | aws recogni zing the right of
publicity. The trouble there is that in several
states, the right of publicity has al ready
expanded beyond its original boundaries. It was
once understood to be limted to a person's nane
and |i keness, but now it can nean just about
anyt hi ng that evokes a person's identity,

especially in ny hone state of California. As a
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result, the right of publicity reaches far beyond
the real mof m sl eadi ng advertisenents, commerci al
exploitation, and courts have really struggled to
devel op appropriate limts. And in sone states,
your heirs can invoke the right long after you are
dead, and presumably in no position to be
enbarrassed by any sordid commercial associations,
which is the origination of the right, and in a
position for anyone to believe that you' ve
actual |y endorsed a product from beyond the grave.
No Fakes |eaves all of that in place,
and then adds a new national |ayer on top, one
that will last for decades. It is entirely
di vorced fromthe incentive structure behind
i ntell ectual property rights, |ike copyrights and
patents. Presumably no one needs a replica right,
much | ess a post nortemone, to invest in their
own i nmage, voice, and |ikeness. Instead, it
effectively creates a windfall with a commercially
val uabl e persona or recent ancestor, | realize
this reaches beyond to everybody, but a

comercially val uabl e recent ancestor, even if
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that val ue energes |long after they've died.

What is worse, it offers little
protection for those who need it nost. People who
don't have nuch bargai ning power, they agree to
broad |icenses not realizing the long-termrisks.
Savvy commercial players wll build |licenses into
standard contracts, taking advantage of workers
who | ack bargaining power and leaving the right to
linger as a trap for the unwary and for small tine
creators. A better way forward would be a limted
federal right that protects against unfair
commerci al exploitation, does not disturb section
230 protections, and al so preenpts state | aws that
have gone too far in the direction of limting
speech and cul ture.

Thank you, and |I'm happy to answer any
gquesti ons.

MR. MARTIN.  Thank you, Corynne. Very
I nteresting comments, and we really appreciate
that. And just naybe one question before we |eave
you. You tal ked -- you gave us your

recomendation for a better way forward with a
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limted federal right. Could you maybe fl esh that
out a little bit nore? Because |I think we were
just getting to sort of maybe (inaudible) of your
poi nts you were nmaking. And maybe you don't have
anything to add to that, but if you do, we'd I|ike
to hear it. There's a little bit of tinme |eft
over for that.

M5. McSHERRY: Sure. So | don't have
draft legislation. EFF doesn't really do that.
But what | think that what we would be very happy
to work wwth fol ks on would be, you know, sone
formof limted federal protection that -- and it
could be along the lines of anendnents to the
Lanham Act. It could take that form It could
take formof a species of publicity rights. And
especially if it takes that form | think there
woul d be real value in having one federal right so
t hat everybody knows what the rules are, but also
one that doesn't just adopt all the sort of worst
excesses of state publicity rights | aws.

So there's sort of like a thin publicity

ri ghts approach that | think would be valuable in
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the sense of federalizing things. Again,
everybody's got the sanme rul es and under st ands
what the rules are and it doesn't vary dependi ng
on what state you're born in or reside in when you
die, which is what currently happens now, has
protections for people who aren't in a great
position to bargain necessarily, dependi ng on
where they are in their career. So there's a
version of this that could work really well and |
think actually protects speech nore than the

m shmash we have right now, where we have sort of,
you know, some outrageous clains under Tennessee

| aw designed for Elvis Presley, California | aw
designed for the many rich celebrities that have
lived in California, and that is -- really truly
seeks protection.

But the one key thing it also has to
have is | anguage that nmakes it clear that this is
not intended to be a federal |IP rights, which then
makes trouble for section 230 protections, because

that's really key to the whole thing. | know

there's a lot of interest in encouraging, you
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know, Bi g Tech, Facebook, YouTube, to take a
stronger role in policing the content that they
host. And | understand where that inpulse cones
from but | think that people don't really
understand is that section 230 protects far nore
people than just Big Tech. You know, Big Tech can
afford to conply with whatever rules we throw at
them But all of the sort of snmaller websites,
peopl e who may just be forwarding emails, those
peopl e are al so protected by section 230, and we
want themto be. It's really inportant that we
keep those protections. And unfortunately, too
often in these conversations, they just disappear
and they're just not part of it. So they really
need to be represented in any negoti ations, and
|'"'mafraid that that's not happeni ng now.

G eat. Thank you. That was (i naudi ble)
|i ke to hear nore from (inaudible). Thanks so
much, Corynne.

Al right. Wth that, I will nove on
then to our next speaker. That will be Natalia

Aranovi ch, founder of the Aranovich Law Firm PC.
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So, Natalia, I'mgoing to turn this over to you
t hen.
M5. ARANOVI CH. Hi, good afternoon,

everyone. Thank you so nuch, Jeffrey, for the

I ntroduction. M nane is Natalia Aranovich, |I'm
an attorney. | practiced 15 -- for 15 years in
Brazil before practicing in the US. | becane

| i censed here in 2015. And | hope to contribute
today a little bit wth the concept that |
acquired back in Brazil.

So just before | start, just want to
give alittle bit of the Internet history and for
context. So we first had the Web 1.0. So the
Internet was mainly informational with a
repl acenent of what we had of encycl opedia. Then
| had Web 2.0 and when soci al nedia was created,
and that was |like in the 2000s. And what happened
Is |ike people overexposed thensel ves, gave a | ot
of content for free social nedia channels, and we
create our personal brand, which does not have any
pl ace | can register.

So all the format of advertising was
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changed, also. So people becane the spokesperson
for the brand and they were not only -- they don't
need to be celebrities. The concept of influencer
was created, followers. And people, like | said,
becane friends. And the only way to identify
t hose persons, that real persons was using the
checkmark, the blue checkmark that is given by
soci al nedia channels that | even don't know how
they grant us this checkmark. So that's a form of
identity that is given by private conpanies to
I ndi vi dual s.

And now we have the Web 3.0, first
phase, explosion of NFTs and bl ockchai n,
cryptocurrency during the pandem c. And that
turned now into the second phase. |It's the Al
expl osi on and regenerative Al. So Beverly touched
alittle bit about the digital receipt. That's
sonet hing we could use in the new phase of the
Internet to at | east attest that sonething cones
fromthe person. But that will take tine.

So ny contribution today, I'mgoing to

answer question 5, letters Ato E of the Federal
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Register. |'mnot going to have tine to go al
over it, and I'mjust going to address that. |
think it's nore inportant that | bring for ny --
when | was practicing |aw back in Brazil, because
| was amazed to |learn when | noved to the U S. and
started to practice |IT here, that rights of
publicity were considered intellectual property.
Because in civil |law countries in Europe and
Brazil follows civil |law, we have the concept of
personality rights, which is under privacy and --
or personal rights, of rights as a persona, what
here in the U S. you call rights of publicity.

But personality rights are way broader than that
because it protects the devel opnent of ny
personality in the |egal world.

You know, nmy own opinion after practice
law in a foreign country for many tines, | don't
see how a person could be considered the sane
thing as an idea, because intellectual property
protects ideas fromour mnd, and a person is not
an idea. A person is a human being and deserves

sone protection, especially protection for the
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1 reput ation.

2 So | believe that current laws in the

3 US., like rights of publicity, privacy |aws,

4 def amati on, they don't protect this aspect of the
5 personality. And | think new federal |aw should

6 focus on that, because | think we already have a

7 | ot of laws, state |laws regarding rights of

8 publicity, and that's already consolidated. So we
9 ki nd of know we don't need to reinvent the wheel

10 here. | think we should be nore concerned about

11 the rights of a person that have its reputation

12 damaged. Like some privacy |laws, for exanple,

13 they need to be highly offensive to characterize
14 as a violation of one of those privacy torts. And
15 sonetines a lie is not considered highly

16 of fensive. |If sonmeone puts ne on sayi ng sonet hi ng
17 that | never say or endorsing a party that | never
18 endorsed, that's a lie. And sonetines that's not
19 going to be protected. And | think that's

20 necessary, especially now that we have so nuch

21 content for free. And people can use ny voice to

22 send voice nessage to ny parents. That happens in
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Brazil a |ot, not a voiceover, but they use ny

2 picture and ny i nage asking for noney, you know.

3 So I think that's what the new | aw should focus on
4 t hat .

S Al so we have the concept of noral

6 rights, and | think that's sonething we need to go
7 al so address in this new |l aw, because it's

8 recogni zed for -- under VARA for visual artists.

9 And | think that should be sonething that should
10 be recogni zed for human beings as well, who have
11 their personality violated or reputation.

12 Also, | think, it should be focused on
13 non-comerci al use. W need to -- of course,

14 there are sonme statutory danage that needs to be
15 hi gher than the ones that are current in the

16 copyright law. W have two bills, proposed bills.
17 Those bills, | think establish statutory damage

18 maxi mum of 50, 000. So how cone one's reputation
19 worth | ess than a copyright, you know? So | think
20 a copyright is 150,000 maxi munt attorney fees,

21 damage in general. And | think sonething that

22 needs shoul d be addressed, |i ke take -- use sone
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take down notice simlar to the one that's used at
t he DW (phonetic) and Safe Harbor, because it's
very difficult to communicate with social nedia
conpani es, YouTube, Instagram and Facebook. |If
sonething is placed, you can find an email, you
can connect to the person to have the content
renoved. And even if you were the person and you
are able to show your ID, that's very difficult to
reach out to them So I think that needs to be
addr essed.

Regardi ng preenption, | think -- | don't
know i f should preenpt because | think federal |aw
shoul d focus on sonething different than
commerci al use only and which is al ready addressed
by the publicity and law. So | have a | ot of
other things that I would like to discuss, but if
| want to summarize sonething that ny -- that |I'd
like -- that | said here is |ike, we should think
of this notion of personality rights or rights of
a persona, instead of only commercial rights that
have a financial harmin the person's reputation.

So thank you very nuch.
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MR. MARTIN (I naudible). Thanks,

Nat al i a.

M5. ARANOVICH. | can't hear you,
Jeffrey. | can't hear you.

MR. MARTIN. Can you hear nme now? |Is
t hat okay?

M5. ARANOVI CH  Yeah. Yeah.

MR. MARTIN  Ckay, | guess -- sorry, we
had a little technological glitch here that
sonehow we were able to fix. So thank you for
your patience.

No, | just was saying, Natalia, thank
you very much for those comments and so | think
t hey took an approach different from sone of the
ot her speakers that we've heard today. So that's
much appreci at ed.

Wth that, we do have a little bit of
tinme. | know that you had nentioned you had sone
ot her issues that you wanted to touch on. If you
woul d i ke to touch on those, that's possible, we
have the tine, but if not, I'mgoing to go to the

next speaker. So you have roughly two m nutes.
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Wul d you like to use that?

M5. ARANOVI CH. Just one thing that 1'd
like to address that | think, before al so talking
about a new law, | think we should |aunch an
educati onal canpai gn about the fakes. Because a
| ot of people, they don't understand what is
happeni ng. They downl oad apps from all sources
and create the fakes w thout know ng they are --
| i ke, that could hurt soneone's reputation. And |
see, | was present in the beginning of the
| nt er net when everyt hi ng happened, and | was
i nvol ved in the conflict between domai n nanes and
Internet. And al so, people are using copyright
content, thought they were there for free. And |
think we are seeing the sane thing over again.
And we need to educate peopl e about that, maybe
| aunch a hashtag canpai gn or sonething that deep
fakes are not sonething that -- you should worry
about. And | think a national educational
canpai gn should cone first. Thank you.

MR MARTIN. Geat. Very hel pful.

Thank you for that. Wth Natalia being done, we
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wi Il nove on then to our next speaker. That w |
be Duncan Crabtree-lreland, national executive

di rector, chief negotiator for SAG AFTRA. And |
see that you're ready to go, so I'mgoing to turn
it over to you then. Thank you.

MR. CRABTREE- | RELAND: Well, thank you
so much for the opportunity to be part of this
roundt abl e, not only to you, Jeffrey, but also to
Director Vidal and Ann Chaitovitz and for all your
attention to these issues.

And just for anyone who isn't famliar
with us, SAG AFTRA is the |abor union that
represents perforners, recording artists, and
broadcast and online journalists. And so far as |
know, we are the first union to address these
aspects of nane, inmage and |ikeness rights and
coll ective bargaining, particularly with respect
to digital replication of perfornmers and film
tel evision, streamng, aninmation, and nusic. And,
in fact, we're currently on strike against all the
maj or vi deo gane conpani es over this very issue.

So this is a very tinely discussion fromthe
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public policy side.

In the notice that you put out, there
was a sort of threshold question which was asked,
which | feel |ike people have sort of assuned the
answer, and | hope that's the case, but I'Il just
explicitly address it, which is, does unauthorized
name, image, and |ikeness content harm
I ndi vidual s? Yes, it absolutely does. |t harns
individuals, it harnms institutions. |t even harns
our political and econom c systemthrough the
creation of deep fakes and the reduction and
erosion of trust in what people actually see or
hear with their own eyes and ears.

And whil e our nenbers, while SAG AFTRA
menbers, and there's over 160,000 of them are on
the front |ines of experiencing the negative
| npact of unauthorized nane, image, and |ikeness
use, especially with respect to Al, this is
sonething that affects everyone. And it ranges
from deep fake pornography to deep fake content
that affects the public perception of an

I ndi vi dual . It can affect their work
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opportunities. And, of course, as other panelists
have remarked, it can affect their persona val ue.

There's al so concerns with respect to
t he unaut hori zed use of nane, inmage, and |ikeness
I n comrercial projects and even the creation of
explicitly msleading content. | nean, | nyself,
not a celebrity by any stretch, but | nyself was
deep faked | ast year during the contract
ratification canpaign after our four-nonth strike
agai nst the studios and streaners by sonme unknown
| ndi vi dual who created a deep fake video of ne
sayi ng fal se things about our contract and
attenpting to encourage people to vote against it
in nmy voice and using ny face, even though those
are things that were anathema to ne. So this is
sonething that affects regular people, it's
sonet hing that affects our nenbers, it affects
everyone.

From our point of view, the fundanental
principles that should underlie both contractual
rel ati onshi ps and also public policy in this area

are the idea that individuals should have a right
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of infornmed consent over the use of any replica of
their face, their voice, their body, their
novenent, et cetera. Sone people call that
consent and control. W call it infornmed consent
because we think there is a need for that to cone
with information about what those uses are going
to be. And of course, froma union perspective,
there should be fair conpensation for that use as
wel | .

And to answer another question that was
in the notice, with those principles firmy
establ i shed, yes, of course, Al tools can provide
| egi ti mate and val uabl e uses, not just for
conpani es, but also for individuals, if those
principles are respected. But the current |egal
protections in this country are woefully
| nadequat e, especially at the federal level. The
Lanham Act, which is nentioned in the notice, is
just far too limted in its application. It's
really not useful for the vast mpjority of people
who are inpacted by all of those types of

unaut hori zed uses that | nentioned. And state
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protections don't work for many reasons. They're
very limted in many cases to conmerci al
m sappropriation, which is no longer really an
acceptable limtation. And, of course, as has
been referenced by other panelists, the |lack of
cl ear protection because of section 230 of the
Conmmuni cati ons Decency Act for state-I|evel
i ntell ectual property protections nake the state
(i naudi ble) and difficult to use.

So we do strongly support a new federal
right, and we think the No Fakes Act, which was
I ntroduced | ast week, strikes the right balance in
this area in a host of areas of concern.
Certainly plenty of tine has been put into the
process of putting that |anguage together, |ots of
consul tations and di scussi ons, including fornal
hearings. And we think that it addresses the
First Amendnent issues and the duration of
transfer issues, anong others, in a very bal anced
but successful way, and we strongly support that
appr oach.

| think the reality is anybody who
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beli eves that these rights should be limted to
commercial uses is really living in the past. The
abuse of people's nanmes and |ikeness rights are
ranpant and they are not commercially limted. As
the exanple that | gave of the deep fake of ne
nyself, it's just one of endl ess exanples of this,
including |I'msure people are aware of the exanple
of m ddl e school teachers being attacked through
the use of unauthorized digital replicas on soci al
medi a. These are things that are not protected
under the First Amendnent and shoul d not be
subject to a |ack of a renedy.

Real |y, section 230 is not sonething
that, in this day and age, fundanentally protects
individuals. |It's a protection of Big Tech. It's
a Big Tech talking point that it protects
| ndi viduals. But individuals' right of freedom of
expressi on and freedom of association is being
abused by the m suse of Al technol ogy today, right
now. And this is a real challenge that needs to
be addressed. And it can be addressed through

providing at | east sone sort of right as like the
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1 ones referenced in the No Fakes Act.

2 You know, | think that we need to

3 recogni ze that we are in newterritory with

4 respect to the First Anmendnent, because we're

S tal ki ng about technol ogy here that |ets soneone

6 force soneone else to speak their nessage. And we
7 need to recogni ze the negative free speech and

8 associ ational inpacts that occur if we don't

9 provide any kind of renedy for that. Because free
10 speech is not only about having the freedomto say
11 what you want to say, it's also about the freedom
12 to not associate yourself wth nessages that you
13 don't agree with and about maki ng sure that other
14 people can't force you to do so.

15 So | think we need to really reconsider,
16 because things have changed in this world.

17 There's no longer a practical veto over what

18 people do. | nean, this is sonmething that, you

19 know, prior to the advent of this technol ogy, you
20 coul d prevent these things from happeni ng by

21 sinmply refusing to do it. Now if soneone can

22 create a replica of you, whether you choose to do
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it or don't choose to do it doesn't stop them from
putting words in your nouth. And that is a very
seri ous problem

As far as identification of deep fakes
goes, we think that there needs to be -- this
needs to be addressed on both sides of the issue,
not only using the technology that's been put out
there, one of the major tech conpani es has said
they have a tool that's 98 percent successful in
i denti fying deep fake videos, but also in
supporting content authentication initiatives to
hel p make sure that trusted and reliable content
can be seen, viewed, and understood by the public.
This is particularly inportant for our broadcast
journalist nenbers, although it's inportant for
all of our nmenbers, and it's inportant for all of
us as a society, because if we cannot authenticate
the informati on and content that's comng to us,
if we can no | onger trust our eyes and our ears,
and we have no other way of authenticating that
information, it undermnes the ability to naintain

a denocracy where the public is engaged in
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| nportant public policy discussions.

So on that note, | just want to wap it
up and thank you so much for the opportunity to
share these remarks, and |I | ook forward to the
continuing discussion that | think we'll all be
having with respect to addressing the inpact of
this technology. Thank you.

MR. MARTIN.  Duncan, thank you very
much. Incredibly interesting conments, as usual.
We really appreciate you taking tine out of what |
know you have as a busy schedule to be with us
here this afternoon and to al so provide comments
to all of our listeners around the country. So we
really appreciate that. Thank you.

Wth that, I'mgoing to nove on to our
next speaker. And, Duncan, we namy cone back to
you, So | hope that's okay since we may have sone
foll owup comments. Al right.

So with that, we will go on to the next
speaker, who is Nick Garcia. That's what | have
| i sted here, N ck Garcia, senior policy counsel

for Public Know edge. So with that, Nick, I'm
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going to turn it over to you. All right.

MR. GARCI A: Thank you very nuch. It's
great to be here with you today. As was just
said, ny nane is Nick Garcia. |'ma senior policy
counsel at Public Know edge. Public Know edge is
a nonprofit, nonpartisan public interest
organi zation, and our mssion is to pronote
freedom of expression, an open Internet, and
access to affordabl e comruni cations tools and
creative works. My work there in particular
focuses on how Al and ot her energing technol ogi es
present both obstacles and opportunities for
advanci ng that expression (phonetic). As a
result, | believe that Al can be a powerful tool
for enhanci ng conmuni cati on, conprehension, and
creativity, but there are, of course, chall enges,
t 0o.

One of the nobst disconcerting advances
unl ocked by machine I earning, | think, has been
the replication of real or even conpletely
syntheti c human voices and |i kenesses. There's

sonet hi ng fundanental ly unsettling to us about the
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qual ity and ease through which these new
Al -powered digital replication technol ogi es can
literally put words in soneone's nouth or show
t hem doi ng sonething that they never did. This
technol ogy is al so undoubtedly going to have
prof ound and di sruptive inplications for certain
i ndustries |ike voice acting, the nusic industry,
and others. | think we heard a little bit of that
from Duncan just now from SAG AFTRA.

So the main thrust of ny comrents,
t hough, is that today these are not wholly new
chal  enges that we're confronting. If we | ook
back into the not too distant past, it's easy to
find simlar concerns regarding m sinformation,
decepti on, econom c catastrophe as a result of
ot her ki nds of advances in technol ogy, |ike
digital imge editing, innovations in hone
recordi ng technol ogy, and so on. And | say that
not to mnimze the potential inpact of this new
wave of Al technology, but really to offer up sone
reassurance that we have experiences, structures,

and existing protections that we can draw upon and
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| earn fromas we're addressing these chal |l enges
Now.

So, in short, what |'m saying by way
here of introduction is don't panic. W should
not be nmassively reinventing |egal regines, and we
shoul d have humlity about our ability to predict
the future course and shape of technol ogy | est we
wind up wwth sone oversight and | aws and policies
that will hanstring technol ogi cal devel opnent and
i nnovation, and also |imt our free expression
online. So to this end, our host from USPTO
W sely polls three questions for us: \Wether
existing |legal protections for nane inmage |ikeness
are sufficient, how those interact wwth other IP
| aws, and how Al technol ogy inpacts existing | egal
protections. There are nmany nore | earned | egal
scholars than | on these questions, so what | hope
to offer froma public interest perspective here
are just sone quick answers and inportant franes
for considering these questi ons.

First, | think it's essential to note

there's broadly two kinds of harnms when we're

Anderson Court Reporting -- 703-519-7180 -- ww. andersonreporting. net


www.andersonreporting.net

Nane, | nmage, and Likeness Protection in the Age of Al Page: 222

1

10

11

12

13

14

15

16

17

18

19

20

21

22

t hi nki ng about protections. And so | want to take
that first question about existing |egal
protections and al so kind of that |ast question
about how Al inpacts existing | egal protections
together. Because | think what we want to think
about is there are both dignitary harns and there
are commercial harns, and in many ways exi sting

| mge and |ikeness rights, Lanham Act cl ai ns,
state-level right of publicity, all of these
things are focused around commercial harnms. Even
the dignitary aspects of existing protections are
usually oriented around the idea of preserving the
econom ¢ value of reputation for people. So |I can
say a whol e bunch nore on the commerci al harm

el ement here, but in short, our recommendation is
a federal preenptory right of publicity to
sinplify the patchwork of existing law. W need a
statutory right to address commercial use that's
accessi ble, easy to navigate, works all across the
country, and is going to protect both the biggest
celebrities and al so everyday wor ki ng

prof essi onal s.
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What |'m nore worried about in terns of
this question of gaps of protections and what Al
changes i s how do you (inaudi ble) ease of use of
deep fake technol ogi es exacerbating harns so
ordi nary people? Mst promnently, |'m deeply
concerned about the spread of new synthetic forns
of non-consensual intimate imagery, and how it can
be used to abuse, harass, and deni grate people
onl i ne.

| think overall the harns to ordinary
people are going to be these kind of dignitary and
reputational harns, and that forecloses themfrom
usi ng these existing protectionist things. It's
not to say that celebrities and public figures are
| eft out here. (QCbviously both kinds of
protections are inportant for them | think
everyone is famliar with how public figures,
especi ally wonen, have been subjected to attacks
on their dignity through things |ike
non-consensual intimte i magery and ot her abuses
of their nanme, image, and |ikeness.

But as we're considering how to close
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the gaps in these protections, the main concern |
want to highlight is that if we're going to be
doing this, we have to be | aser focused on what
harns the proposals are actually (inaudible),
whether it's those dignitary ones or it's those
comercial ones. And we want to ensure that any
new protections are really protections that work
for everyone.

So that brings ne to the second thing,
whi ch is how these | egal protections intersect
Wi th other intellectual property laws. And I want
to address two things. First, really quick talk
about the intersection sections of the (inaudible)
| aw. Nane, image, and |likeness rights run the
risk of spilling over into the domain of copyright
ri ght now, especially in terns of howthere's so
much conversati on about the copyright in the Al
context as well. W need to ensure that fair uses
of existing material are protected, such as the
ability to adapt existing works, and that using an
Al tool to do that doesn't suddenly viol ate maybe

new Al -focused nane, image, |ikeness rights if
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there's existing audi o recordi ngs or inages being

used.

W al so want to nake sure that nane,
i mge, |ikeness rights aren't used to create a
ki nd of new aura around nane, inage, |ikeness and

create sonething Iike a protection for style or
sonething like this that has been discussed in

terns of especially how people use nanes in the
context of nmany of these Al tools.

There's al ways been a strong sense in
the real mof copyright that what we're protecting
are specific forns of expression, specific
| nstances of expression, and we're not protecting
whol e styles or genres or forns of work. And we
don't want those things to becone | ocked away by
the first (inaudible) to themor by the biggest
conpani es that control the nost things in those
ar eas.

The other main intersection with other
|P laws that | want to address goes back to the
first point, and about that bal anci ng between both

celebrities and professionals and ordi nary peopl e.
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And |i ke sone of the other folks here, | want to
talk alittle bit about proposals to new IP
rights, including things |ike the No Fakes Act,
whi ch create new intellectual property rights in
order to protect nane, image, |likeness rights in
the context of digital replicas. W think that
this legislation has to be really carefully
consi dered and cali brated when you're going to
create a new kind of intellectual property right.
And right now, sonething |like No Fakes in its
current form and we hope that there's still room
to change and adapt and work on this bill because
it doesn't really strike that right bal ance.
There's a notice and take down el enent
here that recreates parts of things fromthe
Digital MIIlennial Copyright Act w thout fixing
many of the problens that we know al ready exi st
with that kind of notice and take down regine. W
know that that's going to lead to over
enforcenent. W knowit's going to lead to
limtations of free expression online. | want to

lift up and echo the coments of the Electronic
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Frontier Foundation on that regard.

We al so can see that in this kind of
thing, that there's way too easy access for broad
| i censes for ordinary people to accidentally or
i ncidentally sign away the rights to their nane,
| mge, and |ikeness. And nost inportantly, it's
clear that sonething Iike No Fakes was highly
engi neered around the conpl exities of conmerci al
use. And it's thinking nostly about sophisticated
actors or people who are well represented in the
| ndustry, not really considering how sonething
like this is going to affect ordinary people. And
it's not particularly focused on those kinds of
dignitary harns that we know are going to be the
nost inportant things for regul ar people.

So in closing, | just kind of want to
return to ny first point, which is that Al is
accel erating and exacerbating sonme of these
chal | enges, but these challenges aren't new.
There's al ways been rights of publicity
violations. W've always struggled with

m si nformati on, with abusive conduct onli ne.
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These things are not new. W have sone existing
tools and protections, and we have the ability to
cl ose gaps in sone of themto apply to Al
specifically.

And we al so know that there's | ong
overdue policy interventions that can help in sone
of these areas. W need conprehensive privacy
| aws. We need ot her kinds of information
envi ronnent intervention in order to hel p address
m sinformation, |ike better support for |ocal
news.

And we should al so be at the sane tine
| magi ni ng how this new technol ogy requires new
solutions. So we should be thinking about how to
create long-term structures, expert Al regulation
and governance that's going to be flexible and
adaptabl e over tinme without limting ourselves to
sone laws that we're going to be stuck with for
many years and that may not strike the right
bal ance. | think if we do that, if we have sone
humlity about how this technol ogy nay change and

adapt and if we take a real focus on how ordi nary
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peopl e and users are going to be affected by this

t echnol ogy and what we need to do to protect them
and that leads us to a nore creative and connected
future for all of us.

MR. MARTIN. Geat. N ck, thank you so
much for those comments. Appreciate that. One
qui ck question. | know that you focused quite a
bit on sort of the two types of harns that you
percei ve as conmng out fromthese devel opnents in
Al generative technology at the current tine and
ways to address those. Legislatively speaking,
would it seemthat you are pronoting naybe two
different types of legislation that are needed to
address those two types of harns or were you nmaybe
percei ving one type or piece of |egislation that
m ght be able to address both? Just curious about
t hat .

MR. GARCIA: Yeah. | think it's
possi bl e, of course, that you could get exactly
the right piece of legislation that is tuned in
the right way that could handl e both of these

chal | enges and do that in a conprehensive way. |
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will say that | do think that things |ike notice
and take down regines can be really inportant for
maki ng enforcenent accessible to ordinary people.
Ordinary people aren't going to have the ability
to, like, for exanple, go into court and do
commercial litigation to protect their dignitary
rights. Sonething |like a notice and take down
regi e would be very hel pful there. But we want
to make sure that that notice and take down regine
is one that is carefully tuned to avoid harns to
free expression, that it's not going to exacerbate
sonething like msinformation by letting people
take down things that aren't really digital
replicas.

W want to nmake sure that there are
pat hways to nmake sure that content is reposted
back if it was taken down m stakenly, and that
there are ways to make sure that we hold people
accountable for filing false notices. So all of
t hose kinds of things would be inportant things.
But notice and take down regines are |like a good

exanpl e of sonmething from No Fakes that could be
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1 quite inportant for helping to address sone of

2 those dignitary harns. And we know that there are
3 ot her kinds of bills and | egislative solutions out
4 there that m ght be super |aser focused on sone of
S those dignitary harns.

6 So it is possible that you can have ki nd
7 of pretty conprehensive |egislation that addresses
8 things all at once if it gets everything really

9 right. O nmaybe we want to think about how to

10 have maybe a federal right of publicity |aw that
11 Is different, that doesn't create new intell ectual
12 property rights, and conbine that with sone

13 targeted legislation, including things |ike the

14 Defi ance Act or sone of the other bills that have
15 been proposed specifically focused around

16 non-consensual, intimate i magery to address sone
17 of those dignitary harns that we want to address.
18 MR. MARTIN.  Thank you so nuch, N ck.

19 Appreciate that. Wth that, then, we wll nove on
20 to our next speaker. W have Sivonnia DeBarros

21 fromthe SL DeBarros Law Firm Sivonnia, are you

22 ready to go?
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M5. DeBARRCS: | am

MR MARTIN. Geat. So we'll turn it
over to you then. Thank you so nuch.

M5. DeBARRCS: You're welcone. Hell o,
everyone. As you said, |I'm Sivonnia DeBarros,
al so the owner of the SL DeBarros Law Firm and |
help first generation, mllion dollar creative
enterprises and athletes protect, |everage, and
nonetize their NIL rights. So today | wll
di scuss issues of unauthorized NIL, the harmit
can cause, whether the lawis sufficient to
protect such rights, and how shoul d reputations be
considered with the new rul es around nane, inage
and |likeness in the collegiate space, athletes are
not being properly educated on their N L rights,
which is also a huge problem for many creators,
which is one of the reasons why | believe we are
all here today.

And so | will cone straight out with a
guestion of how does the use of unauthorized N L
har m i ndi vi dual s and whet her Al technol ogy

exacerbates these issues? So, as we know for
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years, and sone of ny panelists have al so

di scussed that the | aw that exists now, there's
just so many gaping holes, right? So, for a | ong
tinme, we've had the opportunity to file suit for

I nfringenment of our brand and or the services that
are being proffered to the community based on a
particular nane. Right? And we've been able to
sue for certain commercial unauthorized use of
one's right of publicity. But here's the problem
Not all states one, have a right of publicity
statute, which also | eaves individuals hoping to
fall back on certain IP rules, trademark and
copyright, primarily, but also potentially, you
know, having to figure out where can they fall in
Wi th regards to the FTC for fal se endorsenent
clains. And lastly, contract rules. So if an

| ndi vi dual has not engaged in the deal naking
process around their NIL, they're out once again
around the law. And so it harns the owner of N L
by not having an actionable clains for use of
their NIL or persona, as one panelist nentioned

earlier today. |If they have not used their nane,
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i mge and |ikeness in a way that is protected by
| P law or contrary law, or covered by the federal
rules, as it stands now, they will be out. They
wi |l not have a cause of action to bring in front
of a judge and or a jury.

And Al exacerbates this issue
trenmendously, as we've heard before, that
I ndi vidual s are creating these fakes, people's
reputation are being ruined, and so we have to
al so understand that the owner of the NIL, if
soneone is utilizing Al to benefit fromthis
person's nane, iInage, |ikeness, well, then the
owner is not receiving any commercial benefit,
typically, right? O their voice, their inage,
and their likeness is being used in sonme form or
fashion that they have not authorized at all. And
so ot her individuals may purchase services and or
products thinking that the owner of N L has
actually said or did or taking us back to this
| dea of endorsenent. And so this unauthorized use
can deter this person's noral standing or

reputation, which could also ruin any type of
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i ncone that they nmay have received or could stand
for deceased.

One thing or exanple that | am aware of
is that, and |I'm sure everyone here knows about
Taylor Swift, and there were so nmany different
photos that were created. One was pornographic
pictures that flooded the Internet and flooded it
through the platformad fornerly known as Twitter.
And what the nedia says is that there was a
nmessage board call ed 4chan where peopl e created
these types of inmages. And this nessage board is
known for sharing hate speech, conspiracy
theories, and increasingly racismand offensive
content created using Al. And so when we | ook at
everything as a whole, right, whether soneone is
-- if their intention is not to use a person's
name, inmage, and |ikeness for comercial profit,
what are they using it for? Because if their use
Is extending to a | evel of creating detrinental
harm well, then we have a huge problem But our
| aw does not necessarily protect the needs of

ri ghts, okay?
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And so | want people to also think about
unaut hori zed use of art by artists. It's no
secret that artists have struggl ed, nmany of them
for many years, to have their work be w dely known
and appreci ated and respected. And so, as Al
continues to |l earn how we comruni cate and conpil e
| mges that we share and pose, it's al so possible
that an artist's true work i s being used or copied
for the benefit of others, but at their detrinent.
And there was a federal |aw dispute against an Al
conpany called Stable D ffusion, where there's an
| ssue of whether this conpany actually used the
| mges that particular artists had created in
order to support a claimfor copyright. And so,
as it stands right now, copyright |law may not even
be the proper avenue for artists to protect their
wor k.

We heard about deepfakes. There was a
C-suite executive whose voice was cl oned, and he
joined the neeting, his colleagues, to wire |arge
funds to anot her bank account. Right? And so

here we have the intersection of Al, which can be
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a great benefit in hel ping individuals, and
especially those who are just getting started, not
really well known, don't have a stable incone at
their disposal to hire teans to be able to do
things at a faster rate. But on the other side is
the detrinmental issue of people having that
opportunity to nearly clone a person to their
detri nment.

And so how can Al be used as a
| egitimate tool in circunstances where individuals
grant permssion to a third party? Wll, one of
the things that |I think could happen is setting
cl ear paraneters of specific Al tools. And so we
are educating the public on -- on what are sone
tools that are already out there in the public.
Well, now you want to al so think about what are
the ternms of the license that you're going to
provide to that person, to use their nane, inage,
and |i keness as they create these things through
this Al platform Creating paraneters around what
type of inmges or types of sounds, statenents,

general statenents, that can be created within
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this ranking of the perm ssion to use one's nane,
| mge, and |ikeness.

But | also believe that having sone
paraneters around a code of ethics, for instance,
shoul d be considered. A code of ethics is
essentially a bedrock for any successful business.
Most busi nesses have their vision, their mssion,
and their goals, and thus there are paraneters in
pl ace on what they will have soneone in house, or
as a third party or licensee to any product or
services that they have. So we should be thinking
about that as individuals, when we grant a certain
right to soneone, don't just assune that if |
grant soneone the right to use their nane, inage,
and |ikeness in sone formor fashion, that Al
won't be utilized. And so we should keep that on
the forefront of our m nd about what are the
paraneters that we want to set around the use of
Al as an individual or conpany, and nove forward
in | everagi ng those rights under that particul ar
agr eement .

So what |imts, if any, should be placed
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on the voluntary transfer of rights concerning
name, image, and |ikeness to the third party? And
one of the questions that was raised, for
I nstance, should there be |imts on the duration
of such transfers? WlIl, as |I thought about this
gquestion, | thought deeply about mnors. W don't
necessarily think about children when we're
dealing with nanme, imge, and |likeness. So in
cases of mnors, especially child actors, the
student athletes, and now, of course, you guys
know we are dealing wwth nanmes in the collegiate
space in many states. Also at the high school
| evel . Sonetines parents are negotiating rules
for their child. And so the duration -- one of
t he recommendations that | would nake is that the
duration of negotiating an NIL bill for their
child shoul d not extend beyond that child. So we
don't want children to suffer bad business
deci sions of their parents.

Furthernore, in cases of mnors, parents
shoul d be required to see an attorney prior to

executing said bills and be supported by the
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governnment in having attorneys to help them

negoti ate and close that deal if their household

i ncone falls below a particular |level. W have
seen recently a popul ar football player out of

Fl ori da get taken advantage by a | arge conpany.
And I'mnot sure if he had representation, but had
he had sone form of representation | doubt the
duty he would have fallen into, would have even
been made. All right?

And so anot her recommendation that |
woul d consider is when we're | ooking at the
general | andscape of nane, image, and |ikeness,
where the | aw does not support any protection, we
should treat it sonmewhat |ike property rights,
like a state law. Right? If an individua
transfers their rights during their lifetine, any
| anguage around perpetuity shoul d be consi dered
preenpted by national |aw, neaning that once that
person passes away, those rights should revert
back to their original owner's estate. Gving
their heirs the ability to | everage and noneti ze

that person's NIL however they see fit. GCkay?
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And so, as | wap up, | want people to
really consider the reputation of individuals and
creators. You know, there's an adage that says,
don't do in the dark what you won't do in the
light. And it's critical for us to think about
that in a digital age. Sonetines we think if we
sit behind a conputer or keyboard that no one w ||
ever figure us out. You know, folks are using Al
to pronote or use one's nane, inmage, and |ikeness
to clone their inmage, their text, you know, the
way that they -- they speak inside of text or
statenents, their voice, or just even cloning
vi deos of a person. But we have to be considerate
about how our creation, by utilizing Al, wll
i npact the NIL owner's reputation and that
character of that person. For many busi nesses,
your reputation is your currency. And so before
we decide to dissem nate anything, we nust think
about the other person. W nust think about the
| npact that it would have on us individually, our
comunity, and society as a whole, as the one who

have created sonething that coul d be consi dered
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controversial and detrinental to another. At the
end of the day, what benefit would you receive
fromcreating sonething that is detrinental ?
Li kel y not hi ng.

And so, in closing, federal rules should
definitely focus on national regul ation of
col | egi ate nane, inmage, and |ikeness, national N L
rights of publicity, not just leaving it to the
state |l evel or having people try to find a way to
fit inside of patent, trademark, or copyright |aw,
and not be solely based on commercial use. But
al so provide a right of action for those who have
seen their nane, inmage, and |ikeness being
| nproperly used through unauthori zed use and
seeing a huge inpact on their ability to
comercialize their nane, imge, and |ikeness, if
t hey choose.

MR. MARTIN. Geat. Thank you,

Sivonnia. That was incredibly helpful. One
follow up question. | think you nentioned the use
of creating paraneters. | know we had sone ot her

speakers earlier in the day tal k about paraneters
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for types of images or sounds that were created,
and you al so nentioned paraneters for a code of
ethics. And | was just wondering, for both of
these sets of paraneters, have you consi dered how
t hose woul d be enforced? Wuld they be enforced?
Are these voluntary paraneters that entities or

| ndi vi dual s woul d foll ow?

M5. DeBARROS: | think it could be both.
| know that a code of ethics could nean sonething
different to different people. But |I do believe
that as the federal governnent gears up to create
a set of rules on howindividuals utilize A, | do
believe that there could be guidelines on, you
know, if we list out what the code would be.

Let's just say Section A would be, soneone
mentioned, |like, infornmed consent. Did you get

I nformed consent? Does it paint this person in a
provocative way? You know, so certain things |like
t hat .

But | also believe that there could be
t hat individual aspect of a code of ethics, just

to make sure that one, as the owner of N L, you
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t hought | ong and hard about what your brand is,
and so you know how you want your character to be
portrayed. Well, now that you -- you have t hat
set of ethics for yourself, then you can pass that
along to the other party. Not assum ng that
they're going to do what you would do for
yourself. Right? But you pass that along to them
t hrough now your deal, your contract to nake sure
that you have bol stered any type of right that you
woul d have at | aw.

MR. MARTIN  Okay, thank you so nmuch for
that. W will now go on to our next speaker. So
that is Tom-- Tom C ees, Senior Vice President of
Federal Public Policy for the Recording |Industry
Associ ation of America. So, Tom |'Ill turn it
over to you now. Thank you.

MR. CLEES: Thank you, Jeffrey. And
t hank you so nuch to your team and to Under
Secretary Vidal for holding this panel. [|'m
really -- | really appreciate the opportunity to
speak here, and I'd also like to associate nyself

with a lot of the remarks nmade by ny fell ow
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panelists. This has been a great discussion. |
particularly like to thank Duncan Crabtree-Irel and
for his remarks. A |lot of what he's going to say
is what |'mgoing to say. And so because of that,
| think | keep ny remarks relatively nercifully
short.

So ny nane is TomC ees, and I'mthe
seni or vice president of federal public policy for
the Recording Industry Association of Anerica.

Rl AA represents hundreds of nusic conpanies of all
Ssi zes that together create, manufacture, and
distribute the majority of all recorded nusic
consuned in the United States. |In addition to
creating the songs and shows that we all |ove, the
musi ¢ i ndustry contributes hundreds of billions of
dollars to our national GDP and supports millions
of jobs across all 50 states. Because of our
connection to virtually every technol ogy for
consum ng entertai nnent nedia, we've also been at
the forefront of developing policy and fighting IP
i nfringenment since the creation of the World Wde

Véb.
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From the invention of the phonograph to
t he stream ng and social nedia age, the nusic
i ndustry has qui ckly adapted to technol ogi cal
di sruption. In just the past decade, our
conpani es have reoriented their business nodels
around the stream ng revolution. This industry,
whi ch evol ved froma physical distribution to a
digital distribution in just ny lifetinme, and I'm
not that old now, |icenses content on free market
terns to hundreds of stream ng services around the
world. Artificial intelligence has been
I ntegrated into nmusic production and engi neeri ng
for years before Al policy issues were top of m nd
I n Washi ngt on.

Qur conpani es continue to enbrace new
br eakt hroughs in Al every day. Engineers are
creating new and i mmersive audi 0 experiences that
wi || change how we listen to and experi ence nusi c.
Artists are using digital replicas to cut versions
of their songs in every |anguage and enabl e them
to connect wth fans around the world. And

performers who have | ost their voices altogether,
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| i ke Randy Travis, can use this technology to keep
their sound alive. But neither these innovations
nor the value of a songwiter or artist's work is
sustai nable in the absence of clear and
enforceable intell ectual property protections

agai nst unlicensed and infringing digital

replicas.

By now, it is well understood that there
has been an exponential rise in unethical Al voice
and |i keness clones that steal the fundanental
aspects of an artist's individuality and aut onony.
It's difficult to overstate the harm posed to an
artist when anyone with a | aptop can auto generate
an albumin their voice, plug the market with
ri p-offs, and use deepfakes to portray themin
deeply offensive or even sexually explicit
contexts. Existing lawis not sufficient to
prevent these harns.

Fortunately, |eaders in Congress are
forgi ng bipartisan consensus around effective
sol utions. Last week, Senators Coons, Bl ackburn,

Tillis, and Kl obuchar i ntroduced the NO FAKES Act,
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whi ch creates enforceable new federal intellectual
property rights, allow ng victins of

non- consensual deepfakes and voice clones to have
t hem qui ckly taken down and recover danmages. This
| egi slation's thoughtful, neasured approach
preserves existing state causes of acti on,

i ncluding the Elvis Act in Tennessee, and outlines
carefully calibrated exceptions to protect the
public's genuine interest in free expression.

RIAA is proud to join the growing coalition of
content and tech stakehol ders endorsing this bill,
I ncl udi ng the Human Artistry Canpai gn, SAG AFTRA,
the Motion Picture Association, OpenAl, and | BM
We hope that Congress can act quickly to pass this
bill.

Now, sone stakehol ders have argued t hat
the existing state of right of publicity |aws, or
t he Lanham Act, are sufficient to address the
spread of unauthorized digital replicas and
deepfakes. Respectfully, | would suggest that a
si npl e Googl e search or a sw pe through soci al

medi a should make it clear that these are not
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entirely fit to purpose. State publicity |laws are
wi I dly inconsistent across the country and were
not developed with Al in mnd. Mny of themare
privacy based | aws that cannot be used to enforce
t akedowns on major online platforns because of
Section 230 of the Communi cations Decency Act. In
California, where many najor platforns reside and
where publicity rights are based in intell ectual
property, the 9th Crcuit has interpreted Section
230 to shield platforns fromstate |IP cl ai ns.

Even with states |i ke Tennessee taking maj or steps
to update their laws for Al, we need a solution
grounded in federal intellectual property law for
it to be effective.

Trademark law, while potentially hel pful
in sone circunstances, is also too limted in
scope to address the full breadth of harns posed
by unaut hori zed digital replicas. Wen a producer
creates a perfect replica of Elvis' voice and
rel eases an al bum of new "Al Elvis songs" that are
| abel ed as such, they can elimnate the potenti al

for consuner confusion while still dimnishing the
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mar ket for Elvis' original works. And this does
not even begin to address the harns posed to
artists and everyday Anericans by deepfakes that
cross the line into the offensive or into
exploitative materi al .

Qur conpani es al one have sent tens of
t housands of notices of this kind to try to take
this kind of content down, and nost of them have
been ignored. Again, the exponenti al
proliferation of unauthorized replicas and the
tools to create them and the fact that major
platforns are choosing to | eave the vast majority
of them online, should be proof enough that the
| aw needs to be updated for the age of Al.

Thank you again for this opportunity to
join this discussion, and |'m happy to answer any
gquesti ons.

MR. MARTIN.  Thank you, Tom | think
that was very clear, very precise. So, nuch
appreciated. W wll nove on then, to our next
speaker. That will be Jill Crosby, Policy Analyst

for Engi ne Advocacy and Foundation. Jill, I'l]
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| et you take it away then.

M5. CROSBY:: (Good afternoon. Thank you
for the opportunity to participate today. As you
said, ny nane is Jill Crosby, and |I'ma policy
anal yst at Engine, a nonprofit that works with
t housands of startups across the country to
advocate for pro-startup, pro-innovation policy.
| appreciate the opportunity to discuss how a
federal nane, image, and |ikeness | aw woul d i npact
the startup ecosystem and the nost appropriate
mechani sns to address such content w thout show ng
startup i nnovati on.

Section 230 protects online service
providers from having to aggressively filter user
generated content and face costly litigation.
Considering a new federal NIL role as intell ectual
property for the purposes of Section 230 would
make it risky for startups to offer services and
host content which underm nes both speech and
conpetition. Startups do not have the resources
to pre-screen all user content or face costly,

time consumng |lawsuits over their noderation
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decisions and liability. The Copyright Ofice
advised in the first part of the recently rel eased
report on copyright and artificial intelligence
that new federal l|egislation on digital replicas
shoul d be excluded from Section 230, and all of
this further explain that OSPs are best positioned
to prevent the continuing harmfromthe
availability of such unauthorized content. This
reasoni ng overl ooks the startup ecosystem and
smal | er technol ogy conpani es who do not possess

t he sane extensive resources as | arger conpanies
when it cones to filtering and restricting
content. Utimately, a federal NIL | aw shoul d not
be considered intellectual property for the

pur pose of excl usion under Section 230.

Still, if there is a Section 230 carve
out for NIL content, bright Iine rules would be
necessary to elimnate the steep obstacl es that
startups often face as key innovation drivers in
the industry. W do agree with the Copyri ght
O fice report that liability should only attach

where the distributor, publisher, or displayer
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acted wth actual know edge that content was a
digital replica of a real person and it was
unaut hori zed, rather than a "should have known"
standard. Requiring actual know edge creates
certainty for providers. So it would not be
feasible for startups to investigate or predict
whet her users would use their platformto post
unaut hori zed NIL content.

Wth startups |acking the resources to
address every instance of posted NIL content, the
noti ce- and-takedown rather than a
noti ce- and-stay-down systemis the preferred
framewor k. The notice-and stay-down franmework
woul d lead to over filtering. As the Copyright
O fice report suggested, Section 512 does not need
to be mmcked here. Although it is inportant to
still note that there are instances of i nproper
reporting under Section 512's notice-and-takedown
framewor k that protections here shoul d address
under the new federal NIL law, such as requiring
nore than just a good faith belief that there

bei ng unaut hori zed content or financial penalties
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for a false or deceptive notice.

Engi ne strives to bridge the gap between
policy makers and startups. The Copyright Ofice
report addressing digital replicas and recent
| egi sl ati ve proposal s takes into account | arger
conpani es regul ations of digital replicas. But
both ends of the innovation ecosystem nust be
consi dered when drafting federal NIL laws. W
asked for a thoughtful approach in forrmulating a
federal NIL law to avoid harm ng startups access
to the innovation ecosystem

Thank you again for the opportunity.

SPEAKER: We can't hear you.

MR. MARTIN. Can you hear ne now? Ckay,
great, thanks. Sorry about that. Jill, thank you
so nmuch for those comments. | appreciate the
diving into the different frameworks for
noti ce- and-takedown, as well as the potential that
has for inpacts on startups. So thank you for
t hat .

W will now go on to our next speaker.

That will be Joe Whitl ock, the Executive D rector
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of Policy at the Business Software Alliance. Joe,
are you ready to go?

MR. WHI TLOCK: Yes. Can you hear ne?

MR. MARTIN  Yes, we can. Thank you
very much. 1'Ill give it over to you then.

MR. WHI TLOCK: Geat. Thanks so nuch,
Jeff. So thank you very nuch for the opportunity
to testify today before the U S. Patent and
Trademark Ofice. 1'd like especially to thank
Director Vidal for her |eadership, and Jeff
Martin, Ann Chaitovitz, Linda Quigley, Lakeisha
Harl ey and Ki a Bel k, and everyone el se who hel ped
organi ze today's event.

My nane is Joe Wiitlock. | amthe
director of policy for the Business Software
Al liance. BSA represents copyright and patent
hol ders who publish enterprise software sol utions.
This includes, for exanple, digital tools that are
used for chemcal, electrical, civil, and
nmechani cal engineering. It includes industrial,
cl oud, and conputer aided manufacturing tools.

Tool s for human resources, retail nmanagenent,
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1 accounting and actuarial risk assessnent, and ERP
2 | ogi stics and supply chain and dat abase managenent
3 tools. For nore relevant for today's discussion,
4 enterprise software also includes digital tools

S used by creators to develop their craft, give

6 expression to their ideas, and devel op new

7 artistic works and performances. Across the

8 visual and fine arts, the applied arts, the

9 performng arts, and the literary arts, generative
10 Al tools in particular are opening up new

11 approaches, in the words of G amy award-w nni ng
12 violinist Hlary Hahn, to "cross pollinate between
13 Al and creativity." This includes the use of Al
14 enhanced special effects and sound mxing in film
15 and nusi c production, as well as Al enhanced

16 conputer ai ded design tools in sculpture,

17 architecture, and applied arts, such as vehicul ar
18 or interior design. It also includes Al enhanced
19 drafting tools that witers use in the devel opnent
20 of new literary expressions.

21 However, as has been di scussed today,

22 generative Al tools also can be misused for the
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wrongful and intentional commercial dissen nation
of unauthorized digital replicas of an artist's
nanme, inmage, |ikeness, or voice. This inproper
activity is particularly detrinental to artists
who depend upon their reputation and public
recognition for their |ivelihood.

As a strong supporter of a robust U S
framework for |IP protection and enforcenent, BSA
urges Congress to take steps to protect artists
fromthis wongful activity. |'ll discuss four
mai n points: first, rights and standi ng; second,
predi cate offenses; third, safeguards; and fourth,
| egal coherence. In ternms of rights and standing,
actors, athletes, nusicians, and other perforners
and artists should have the right to prevent the
unaut hori zed comerci al dissem nation of any
digital replicas that is so realistic that a
reasonabl e observer would believe it is the actual
artist's nane, inmage, |ikeness, or voice.

Second, predicate offenses. Congress
should do two things in this space. First, deter

the intentional dissem nation of unauthori zed

Anderson Court Reporting -- 703-519-7180 -- ww. andersonreporting. net


www.andersonreporting.net

Name, |mage, and Likeness Protection in the Age of Al Page:

258

1

10

11

12

13

14

15

16

17

18

19

20

21

22

replicas, and second, deter technologies that are
primarily designed to di ssem nate unauthorized
replicas. To el aborate, Congress should inpose
liability on those who create and di ssem nate for
commerci al purposes a digital replica, know ng
that the replica was not authorized by the arti st
at issue. Second, Congress should inpose
liability on those who commercially traffic in an
al gorithm software, tool, or other technol ogy,
service, or device that has the primry purpose of
creating and dissemnating digital replicas with
know edge that the act was unaut hori zed.

Third, safeguards. [|'Il discuss three
saf eguards: one, incentives to quickly renove
unaut hori zed replicas; second, protecting third
parties | acking know edge; and third, safeguarding
constitutionally and statutorily protected uses.
So, in the first bucket, to protect artists.
Service providers should be encouraged to renove
unaut hori zed digital replicas expeditiously,
consistent with the requirenents of 17 U S. C

512. The Section 512 provisions, however, should
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apply wthout regard to whet her the unauthorized
replica infringes copyright. Second, protecting
third parties | acking know edge. Congress should
protect third parties that do not have know edge
that the digital replica at issue is not
aut hori zed. And third, safeguarding
constitutionally and protected uses, statutory
protected uses. Congress should shield from
liability the use of a digital replica for
statutorily permtted uses such as criticism
coment, news reporting, teaching, scholarship, or
research. Any use that's covered by the First
Amendnent of the U S. Constitution, and any use
that is de mnims, transient, or incidental.
We'd note, for exanple, in the NO FAKES Act, which
contains many positive elenents, that the Act does
omt protections for teaching, for schol arship,
and for research, and we think those benefici al
soci etal uses shoul d be protected.

The last major topic I'll discuss is
coherence within the U S. |legal system Wthin

that, I've got two issues to discuss. First,

Anderson Court Reporting -- 703-519-7180 -- ww. andersonreporting. net


www.andersonreporting.net

Nane, | nmage, and Likeness Protection in the Age of Al Page: 260

[ —

10

11

12

13

14

15

16

17

18

19

20

21

22

avoi ding overlap with other U S. |aws, and
preenption. In ternms of avoiding overlap with
other laws, this is -- the issue we're discussing
today is a distinct and separate cause of action
frombills such as the DEFI ANCE Act, the TAKE I T
DOWN Act, and the Preventing Deepfakes of Intimate
| mges Act. These bills, sonme of which have
al ready passed Congress, address different
chal | enges from those being di scussed today,
nanmel y, non-consensual intimate imgery,
deepf akes, and other wongful acts that properly
have distinct |egal standards and renedies from
those that apply in this context. 1In the right of
publicity and rel ated context. W urge Congress
to allow these issues to be addressed through
these other legislative vehicles, while ensuring
that legislation such as the NO FAKES Act focuses
on fully protecting artists and perforners who
depend upon their nane, inmage, |ikeness, or voice,
or their livelihood.

And finally, preenption. R ght of

publicity |aws and practices exist across all of
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the states of the union. Sone would argue that
t hese | aws should be preenpted in respect of right
of publicity causes of action in -- excuse ne, |
should restate that. Sonme woul d argue that these
| aws shoul d not be preenpted in respect of right
of publicity causes of action in an anal og
context. Conversely, however, many woul d al so
take the view that federal |egislation should
preenpt state law with respect -- with respect to
digital replications in a right of publicity
context. To give full force and effect in
i nterstate commerce to a federal |aw on digital
right of publicity, a robust standard of
preenption should exist for the di ssem nation of
unaut hori zed digital replicas of an artist's nane,
| mge, |ikeness, or voice.

And with that, | conclude ny renarks.
Thank you.

MR MARTIN. Al right. Thank you, Joe.
| think I do have one question for you as well.
If | can just get to it -- and thank you for your

patience. | know that you had talked a little bit
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about inposing liability on software, rather,
primary purpose of possibly creating digital
replicas, along with the knowl edge that the act
was unaut horized is a situation where liability
shoul d be inposed. |Is that correct, or am!|

m squoti ng you, m sreading, or mshearing what you

sai d?

MR, VWHI TLOCK: Yes, there's a section in
the -- in the NO FAKES Act that speaks to this
broadly. And while we're still |ooking at how

that is drafted, we do think that secondary
liability should exist, consistent wwth the Sony
v. Universal Suprene Court case, for those who
create tools whose primary purpose is to create or
to dissem nate unauthorized digital replicas with
know edge.

MR, MARTIN. Okay. | just want to be
clear, because it seens that nmaybe sone software
packages woul d have huge capabilities, but sort of
defining that and detecting where the prinary
purpose is for creating these unauthorized

replicas may be a bit tricky. But nmaybe this is
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sonething that you're also further going into?

MR. WHI TLOCK: Yes, this is -- thisis
sonething that -- that we've given a | ot of
thought to. W think the Suprene Court
jurisprudence is helpful. This is sonething we've
di scussed with other -- not everyone -- but sone
of the other stakeholders on, you know, who are
participating in this |istening session, and we
think it's an inportant issue to consider.

MR. MARTIN  Ckay, great. | think we
di d have anot her question from one of ny
col | eagues, which I will bring up since we have a
m nute here. As far as possible fair use
exceptions that you were tal king about, would
those overlap entirely or to a |arge degree with
typical fair use exceptions for copyright, or are
there sonme stark differences there?

MR. WH TLOCK: Yeah, that's a great
guestion. Thank you. So |ooking at the
exceptions that have been witten into, for
exanpl e, the NO FAKES Act, we noticed that

exceptions that woul d cover teachi ng, you know,
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research and schol arship were not specifically
referenced. And so we do not feel that it should
be a predicate to find a, you know, potenti al
vi ol ati on of copyright to apply those very
| nportant fair use safeguards in this context. So
we think that the fair use safeguards, all
categories of fair use safeguards, should al so
apply in the context of digital replicas of nane,
| mge, |ikeness, voice, but they should apply
wi thout regard to whether there is a copyright
violation or -- or not.

MR. MARTIN  Ckay, thank you for that.
Ckay, we will go on then to our next speaker.
That will be Brandon Butler. He is executive
director for the Re:Create Coalition. And
Brandon, | see you're already ready to go, so |
wll turn it over to you now. Thanks.

MR. BUTLER:  (Good afternoon, everybody.
Thank you so nmuch to the USPTO for this
opportunity to share ny views on NIL and digital
replicas, and to Jeff and his coll eagues for

facilitating this event and for their patience
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with ny email hiccups as we worked to get ne on
t he agenda.

So, as Jeff nentioned, |I'mthe executive
director of the Re:Create Coalition. |'malso an
attorney in private practice. M clients in that
context are primarily independent creators who
make docunentary filns, television series, web
vi deo series, and podcasts, alnost all of which
tell stories about real people and increasingly
many of which, as you can inagi ne, are bringing
artificial intelligence tools into their
wor kfl ows, if they hadn't already. So thanks for
this opportunity, again.

Let ne say a little bit about Re: Create.
Re: Create is a coalition of nonprofit
organi zations commtted to bal anced copyri ght,

I ncl udi ng cyber civil liberties groups, library
groups, advocates for fan works, startups, and
open schol arshi ps, as well as technol ogy trade
associ ati ons with nenber conpanies, both big and
small. Several Re:Create nenber organizations

have taken part in today events, and of course, |
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1 endorse all of their coments, and | applaud their
2 charmand wt.

3 So Re: Create recogni zes that creativity
4 I's cunul ative and conversational, and the

S t echnol ogy nmakes creativity nore accessible to

6 nore people. Enabling nore people than ever

7 before to create, coment, study and build on

8 culture, and then to share their work with friends
9 and famly and with the wider world. A lot of the
10 conversation about deepfakes has been about the

11 ease of maeking and sharing digital nedia, and it's
12 worth noting that in many contexts and in many

13 ways, this is not a bug in the 21st century

14 creative ecosystem It's a feature. W've heard
15 a |lot about, sort of the dark side of digital

16 technology. But it's worth renenbering that

17 peopl e can and do use these kinds of tools to

18 express thenselves, to create and share know edge,
19 and to pronote things and peopl e and causes t hat
20 care about using their own sort of |awful

21 expressi ve worKk.

22 Earlier today, Ben Sheffner of the MPA

Anderson Court Reporting -- 703-519-7180 -- ww. andersonreporting. net


www.andersonreporting.net

Nane, | nmage, and Likeness Protection in the Age of Al Page: 267

1

10

11

12

13

14

15

16

17

18

19

20

21

22

nmentioned the 1994 film Forrest Gunp to illustrate
how t echnol ogy has | ong enabl ed naj or notion
picture studios to include realistic depictions of
historical figures in mgjor filnms. Like so many

t echnol ogi cal advances, what the w der

avai lability of Al technology can do is allow nore
people to create nore stories that are conpelling
to watch, in the sane way that Forrest Gunp was,

wi t hout needi ng the noney and technol ogy and power
that were at the disposal of the studio that nade
that film Now, independent docunentarians or
educational filmmakers can recreate or specul ate
about history with the sane production val ues that
used to be reserved for only the biggest

entertai nnent studi os.

And in fact, when this call's over, |I'm
going to run upstairs and ask ny kids how their
day went. And what they did today was go to
speci al effects canp, which is a summer canp that
they can go to at the local art house novie
theater here in Charlottesville. And at that

canp, they have nore editing firepower at their
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fingertips on the, you know, IMAX in there -- in
their classroomthan Francis Ford Coppol a had at
his fingertips when he nade The Godfather. R ght?
So it's kind of amazing, and it is worth dwelling
for a mnute on how cool and powerful that is.
That's a win for creativity, the access to
t echnol ogy that we have.

| also wanted to nention, because |
haven't heard too nuch about it yet, digital
schol arshi p and teaching. Although | appreciated,
actually, | appreciated just now Joe's nentioni ng,
you know, schol arship and teaching is sonething
that was mi ssing from NO FAKES, and | think that's
right. That's a nmajor oversight in the, sort of,
No FAKE' s system is that schol arship and teaching
aren't figured into the carve outs in that bill.
In many ways, a digital replicais just a way to
tal k about sonebody, right? Schol arship and
teaching are often, especially in the hunmanities,
where | live and have lived for nost of ny life,
about people, about their ideas, about their

hi stories, and to depict them and say sonet hi ng
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about them to illustrate their life, to
communi cate their ideas.

So down the street at the University of
Virginia, where | used to work, the English
departnent is a pioneer in what's known as the
digital humanities. And the scholars lab in the
|ibrary -- sonme of ny all-tine favorite people --
every year they have sem nars and courses for
graduat e and under graduate students, where they
teach humani sts how to use digital technology to
do humanities scholarship. And again, a |ot of
that -- and pedagogy, by the way -- and a | ot of
t hat schol arshi p and pedagogy i nvol ves processing
digital work, text, and so on, analyzing it with
digital tools, and then creating new ways of
presenting informati on about those works, about
novel s, about filnms, and so on. And if digital
replicas are not already being used in this kind
of work, it is a matter of tinme. It is just a
matter of tinme before you know -- right now, one
of the nost popul ar digital scholarship projects

at UVA is called Digital Yoknapatawpha. And if
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you are a Faul kner fan, you got to Google it and
check it out. It's areally incredible way to
expl ore that, you know, fictional world that
Faul kner created in Yoknapat awpha, M ssi ssippi.
And it involves representing a |lot of facts and
| deas about Faul kner and his works. Again, in
ways that | think sone of the folks |ike the
Authors Guild earlier this afternoon when they
tal k about, you know, unauthorized bi ography, it
sounds like they m ght nake the digital
Yoknapat awpha project illegal, which I think would
be a real problem

Back to Re:Create. Qur mission in
Re:Create is to ensure that policy conversations
about copyright and related issues |like these take
account of essential bal ancing el enents and
fundanmental principles in the |aw that favor broad
access to creativity and reuse of existing
creative materials. And so this includes
protecting a rich public domain by maintaining
reasonable limts on the scope of rights, and

t hen, recognizing that even where rights do apply,
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there nmust be breathing roomfor creativity,
critique, scholarship, and other culturally
beneficial practices through specific exceptions,
as well as broad general user rights like fair
use. We're here, |I'mhere, because concepts and
mechani snms from copyright are anong the nost
commonl y suggested ways of addressing the
percei ved shortcom ngs in existing NIL regi nes.
And sone of the bills we've seen so far are, |
think, partake in a kind of switcheroo where their
sponsors tal k about privacy and fraud and
m sinformation. But the bill then turns out to
just be about creating a new econonmic right that's
| i censable, |ike property, and useful primarily to
fol ks who make their living fromselling their
i mge. \Wich is not necessarily what all those
ot her things are about, which, as I think Ms.
Garcia from Public Know edge poi nted out.

Now, happily, |'ve heard several fol ks
today, and |'ve listened to all the sessions since
9:00 this norning, representing a fairly diverse

cross-section of stakeholders, reject this
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approach, at least in theory. Lots of folks in
this conversation have rightly argued, | think,
that we should resist creating a sort of single
broad IP like right that would try to solve
everything in one fell sweep, when in fact there
Is a diverse set of challenges here, nost of which
don't necessarily have to do with conmerci al
activity or the kinds of activities that are
usual ly regul ated by intellectual property rights.
In fact, I'"msort of excited to say
this. You know, the MPA, the ESA, DEMA, Sl AA,
anong others, all sort of agree wwth Re: Create and
our nmenbers that the right approach is to sl ow
down, | ook very carefully at the specific harns
associ ated with sone uses of digital replicas,
exam ne existing laws to find what gaps exist, if
any, and only then to propose targeted fixes that
bring those laws up to speed, and only if need be,
only if the First Amendnent in particular is
respected. So | really appreciated that. | think
that was, sort of, a three part thrust of Ben's

argunent this norning fromthe MPA.  You know,
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pause and ask whether current law wll suffice.
And that connection, | nean, | think, |
hope it's not obvious, but fraud with Al is fraud.
Fal se endorsenent with Al is fal se endorsenent.
Extortion with Al is extortion. Voter suppression
wth Al is voter suppression. You know, each of
t hese | aws already exist, and each of these
regi nes has a clear connection to a conpelling
government interest and has been tested agai nst
the First Amendnent. And so we know t hat when
deepfakes are used in connection wth these kinds
of activities, their regulation is not going to
pose the First Anendnent problem W also are
seei ng sone of the notorious cases, for exanple,
the sort of Biden deepfake robocalls in New
Hanpshire. That guy has been indicted. He's
facing a $6 mllion fine fromthe FCC and |ike 13
felonies for voter suppression in New Hanpshire.
So it is worth pausing and | ooki ng and seei ng what
pl ays out in these cases where Al is used to
commt things that are already crines. \Wen we

| ook at whether there's a gap in the law, it's
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| nportant to | ook at scoping any response only to
fill that gap.

| see ny tine is running low. So |let ne
say one nore thing that | wanted to be sure to
say, which is that no one yet has nentioned under
t he headi ng of post nortemrights, an interesting
thing. |If an estate possesses a postnortem a
val uabl e postnortem sort of publicity, right,
there will be a |ot of tax pressure to nonetize
that right. And | haven't heard that cone up yet.
|"ve heard it in other conversations about this
topic, that is, you know, you can inmagine, for
exanple, MCA fromthe Beastie Boys, who sort of
fanously does not want to be commercialized, did
not want to be commercialized, and now his estate
very actively pursues people who use his art in
advertisenents. But that estate would face a | ot
of tax pressure, and other estates would face a
| ot of tax pressure to comrercialize that
| i keness, |est they, you know, be taxed for its
val ue and not be able to afford it.

Sol wll leave it off there. Thanks,
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Jeff.

MR. MARTIN.  Thank you. Thanks,

Brandon. Thanks very nmuch for those conments.
Then noving on then to our next presenter, just to
keep our flow noving here. So that will be

Jonat han Band wth policybandw dth. Jonat han, |
see you're ready, so |I'lIl turn it over to you.
Thank you.

MR. BAND: Thanks, Jeff. | just want to
make sure that you can hear ne.

MR, MARTIN. Yes, we can.

MR. BAND:. Geat. Thank you. So thanks
to you and to the USPTO for this roundtable. 1It's
been a very long day, and |I'm not going to repeat
what ot her people have said. | just wanted to add
a very specific point. So | represent the Library
Copyright Alliance, which includes the Anerican
Li brary Associ ation and the Associ ati on of
Research Libraries. And | agree with a lot of the
comments that people have been made, in particular
what Brandon just said and howit reflects in the

agreenent of his position with what a | ot of other
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peopl e have said earlier today.

2 But I'mgoing to just take a slightly

3 different direction and just enphasize that we've,
4 you know, seen the introduction of the deep -- the
S NO FAKES Act, we've seen the Copyright Ofice

6 report all |ast week. But both of those ignore

7 the fact that Congress sinply does not have the

8 authority to grant broad IP rights in nane, inage,

9 and |ikeness. And I'll just walk through sone of
10 the steps. | nean, this is alittle technical,
11 but hopefully it'll be clear. So, under the IP

12 cl ause, as interpreted by Feist versus Rural

13 Tel ephone, Congress cannot grant |P protection to
14 unori gi nal subject matter such as facts. Now,

15 nanme, inmage, |ikeness, those are facts. This is
16 ny face. This is ny voice. Facts.

17 Now, under Railway Labor versus G bbons,
18 Congress can't rely on the Congress to protect

19 unorigi nal subject matter. |In other words, you

20 can't rely on the Congress clause to protect

21 sonet hing that cannot be protected under the |IP

22 clause. And Dastar --Justice Scalia' s decision --
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and Dastar confirnms this by saying that Congress
cannot rely on the copyright law -- on the
Commerce clause to create a nmutant copyright |aw
That's Justice Scalia's term

An individual's voice and |ikeness, as |
said, are facts. So Congress can't grant |IP
protection under them for them either under the
| P clause or the Commerce clause. Now, even
t hough Congress can't grant, can't enact a broad
IP right in NIL, anything |ike the NO FAKES Act,
It still does have the ability to enact specific
| aws preventing the use of deepfakes for specific
things. So, for exanple, to deceive consuners or
protect privacy. You know, so certainly they
could have a law that targets the specific harns
t hat people have identified in the context of this
roundt abl e, which is that Congress can't create a
broad property right in unprotectable subject
matter such as an individual's voice or visual
| i keness.

Now, LCA raised this issue in the

context of the press publisher rights discussion a
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coupl e of years ago, and the Copyright O fice sort
of dismssed it by saying, oh, you know, there's
case | aw chal l enging the anti bootl eggi ng | aws.
And those cases said that that's okay, that's
constitutional. But |I want to point out that
t hose cases said that Congress could enact anti
boot| egging | aws which dealt with unfixed
perf ormances because they were not giving a
property right in those -- on six performnces,
but they were sinply giving the governnent the
ability to bring crimnal charges. And as such,
were not, again, it wasn't the kind of
circunvention relying on the Commerce clause to
protect sonething that is unprotectabl e under
copyri ght because they weren't granting a -- they
weren't granting a property right. Here, if you
| ook at the NO FAKES Act, it explicitly says this
Is a property right. And many of the speakers
today who are supporting the NO FAKES Act all said
that they support a IP right in N L.

So just as a technical matter, you know,

we can -- it's just worth pointing out that there
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are serious constitutional problens with the
approach foll owed by both the Copyright Ofice and
the NO FAKES Act. And the way to approach this is
i nstead, kind of, you know, in a nuch nore
targeted manner rather than creating a broad IP
right. Thank you very nuch.

MR. MARTIN. Jonat han, thanks very nuch.
You brought up sonme points and even sone topics
that | don't think were addressed by our other
speakers. So we appreciate that.

"' mgoing to nove on then to our next
and | ast speaker, and this speaker just cane on at
the last mnute. So please forgive ne for people
who have the final agenda because this person has
just been added, but this is Aden Hi zkias, Policy
Anal yst for -- and | hope | get this right, Aden
-- Chanber of Progress. |s that correct?

MR. HI ZKI AS: That's correct. Thank
you.

MR. MARTIN  Ckay, great. So |I'm going
to turn it over to you then. Thank you.

MR. HI ZKI AS. Thank you. My nane is
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Aden Hi zkias, and I'ma policy anal yst at Chanber
of Progress. And on behalf of Chanber of
Progress, a tech industry associ ation supporting
public policies to build a nore inclusive country
i n which all people benefit from technol ogi cal

| eaps, we appreciate the opportunity today to
share this response on the public roundtable on
protections for nane, inmage, |ikeness, and ot her

i ndica of identity and reputation.

Artificial intelligence technol ogy hol ds
potential significant benefits regarding the use
of individuals |ikeness. Al can enhance user
experience in various fields, including
entertai nnent, marketing, and personalized
services. For instance, Al-driven tools can be --
create realistic avatars for virtually reality
experiences, allow ng users to engage in i mersive
environnments that are nore interactive and
enjoyable. Additionally, and as nentioned by a
few fol ks here today, Al has the potential to
revol utioni ze education. For exanple, Al can

generate interactive historical figures or
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1 cultural icons, allow ng students to engage in
2 | mrer si ve educati onal experiences. For instance,
3 students | earni ng about history can have virtual
4 conversations with Al-generated avatars of
S hi storical figures, deepening their understanding
6 and maki ng | essons nore vivid and nenorable. |In
7 | anguage | earni ng, Al can use the |ikeness of
8 native speakers to provide realistic and
9 contextual ly rel evant practice scenarios, hel ping
10 students inprove their pronunciation and

11 conversational skills. Incorporating Al and

12 | i keness and educational tools can create nore

13 dynanm ¢ and conpel ling | earni ng experiences

14 catering to diverse educational needs.

15 Today, |'ll be focusing on questions

16 three and five that are raised to the Federal

17 Regi ster. On three, do technol ogi cal nechani sns
18 or protocols currently exist to identify

19 Al -generated NIL content, to prevent or deter

20 unaut hori zed Al-generated NIL content, or to

21 renove unaut hori zed Al-generated NIL content after
22

it has been rel eased? And what other types of
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mechani sns or protocols exist? To that, we would
point to watermarking and digital signatures,

whi ch may be effective nethods for identifying

Al - generated content by enbedding identifiable
markers into digital nedia. These techniques
enabl e content to be traced back to the creator or
original sources, ensuring authenticity and
ownership. For exanple, Google is exploring

nmet hods to enbed digital signhatures into nedia,
aiding in verifying and tracking Al -generated
content. Collectively, these approaches may help
manage and address the unaut horized use of digital
| i keness content. Content watermarking is an

evol ving space, and there's not yet a single
agreed industry standard for watermarking. As
such, policynakers should not nandate a specific
wat er mar ki ng technology at this tine.

On question five, there have been calls
for a new federal |aw to address unauthorized use
of NIL content, including content generated by Al,
shoul d Congress create a new federal law to

protect NIL. W would suggest that Congress
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refrain fromcreating a new federal |aw to address

t he unaut hori zed use of I|ikeness content,

i ncl udi ng Al -generated content, as existing |egal
frameworks offer sufficient protection. For
exanple, the right of publicity safeguards

I ndi vi dual s control over the conmercial use of
their likeness. Additionally, copyright and
trademark | aws prevent unauthorized exploitation
of likeness. Trademark |aw can prevent the

unaut hori zed use of |ikeness in a way that
suggests endorsenent or affiliation, thus
protecting the individual's brand and reputation.
For exanple, using a celebrity's |likeness to
pronote a product w thout consent can constitute
trademark infringenent if it inplies an
endorsenent. Copyright |aw conplenments this by
protecting original works, including photographs
and ot her visual representations, from

unaut hori zed reproduction and distribution. This
means that individuals can enforce their rights
agai nst unaut hori zed uses of their |ikenesses

captured and creative works. Together, these
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| egal frameworks offer conprehensive coverage for
addr essi ng unaut hori zed | i kenesses i ssues and
ensure that individuals have recourse agai nst

m suse wi thout the need for a new federal

| egi sl ati on.

The tech industry is increasingly
adopting self-regulation and ethical guidelines to
manage | i keness responsi bly, denonstrating that
exi sting protections are adaptable and effective.
For exanple, Google's responsible Al initiatives,
including its Al principles and internal review
processes, exenplify how the tech industry is
proactively self-regulating to ensure ethical and
accountabl e use of artificial intelligence
t echnol ogi es.

Thank you for your tine.

MR. MARTIN. Aden, thank you very nuch.
Greatly appreciated. | was hoping to have a
little bit of extra tine at the end, just for all
of our speakers. | have one final comment, but
unfortunately, as everyone can see, we have

reached our limt for the day. So just a closing
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comment of saying thank you to all of our speakers
today. W greatly appreciate you taking tine out
of your, |'msure, very busy schedules to be here,
to provide comments on this tinely topic, and to
really suppl enent what we heard earlier today at
the in person panel. Also, want to thank our G pa
(phonetic) IT team W did have sone difficulties
here today, so we want to thank themas well. And
with that, we will say goodbye to all of you. |
appreciate you taking the tinme to join us today.

Thank you.

(Wher eupon, at 4:04 p.m, the
PROCEEDI NGS wer e adj our ned.)

* * * * *
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