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Typical process flow for DSMER Pilot Program 
(applicant perspective) 

Applicant Elects to Participate in Pilot Program First Action on Merits 
Office action includes all applicable Applicant Response Pilot Request Form rejections (i.e., both SME and non- Yes Pilot participation provides applicant with partial SME rejections) Applicant must file a waiver of 37 CFR 1.111(b) with respect to SME and properly completed form rejection(s) only. Applicant may, but is not required form paragraph informing applicant PTO/SB/456 concurrently to, respond to the SME rejection(s). about pilot opportunity. with the response to the first

action on the merits. Applicant must respond to all non-SME rejections. 

Applicant
wishes to 

participate in
pilot? 

No 

Applicant Response Examination will proceed under 
Applicant responds to all rejections, normal rules/practice. 

per normal rules/practice. 

After-Final Response 
After-final responses may be submitted in accordance with
normal rules/practice. See 37 CFR 1.116, MPEP 714.12 and 

MPEP 714.13. 

Response places 
application in
condition for 
allowance? 

Final Action 
Action includes all applicable rejections (SME and/or

non-SME) and closes prosecution.  
Waiver is terminated.† 

Yes 

No Notice of 
Allowance 

Waiver is 
terminated.† 

Request for Continued Examination (RCE) 
Applicant must submit a complete response to the Final

Action (including a response to any SME rejections) with the
RCE request, as required by normal rules/practice. 

Is final action 
appropriate?

See MPEP 
706.07(a). 

Yes 

Subsequent Non-Final Action 
Non-final action maintains/adds all applicable rejections

(SME and/or non-SME). 
If all non-SME rejections are withdrawn or obviated (i.e., the only remaining

rejections are SME rejections), then waiver is terminated.† 

No 

Applicant Response to Subsequent Non-Final Action 
If waiver was terminated by current or previous action, then applicant must

respond to all rejections, including any SME rejection(s). 

If waiver is still in effect, then applicant may, but is not required to, respond to
the SME rejection(s). Applicant must respond to all non-SME rejections. 

No 

Applicant
appeals? 

Yes 

Notice of Appeal 
Waiver is terminated.†  Applicant must argue all rejections 

(SME and non-SME) in their Appeal Brief. 
Application is eligible for appeals-related pilots. 

Application is eligible for after-final pilots (e.g., AFCP 2.0). 

† The waiver is terminated by a “final disposition”, or by the withdrawal or obviation of all other (non-SME) outstanding rejections. See Section III.A. of the pilot program 
Notice for more information about “final dispositions” and the waiver. Once the waiver is terminated, examination proceeds under normal rules/practice. 2022-01-28 

Solid line (  ) indicates typical process flow. Dashed line ( ) indicates alternative flow that may occur for some applications. Although not shown here, applicant
may also choose to abandon the application before or after final action, and to file continuing applications, in accordance with normal rules/practice. 

https://www.uspto.gov/sites/default/files/documents/sb0456.pdf
https://www.federalregister.gov/documents/2022/01/06/2021-28473/deferred-subject-matter-eligibility-response-pilot-program
https://www.uspto.gov/sites/default/files/documents/fp-9901.pdf

	Slide Number 1

