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Background on Copyright 


Software IP 
• Protect~on 

- ~nfringing simi~arity of expression 
-Many statutory & other exceptions 

• Licensing 
-Automated c~earing houses 

• Terms 
• Payment 



-

Copyright _I nfri_ngement

Cr1ter1a 


1 . Abstraction 

2. Fi ~tration 
3. Comparison 









Software copyright protects 

Expression not Process 


1 02(b) In no case does copyright protection for 

an original work of authorship extend to 

any idea , procedure, process, system, 
method of operation , concept, principle , or 
discovery, 

regardless of the form in which it is 
described , explained , illustrated , or embodied 

in such work. 





Software Patent 

Extortion? 


• "The Patent, Used as a Sword" 
NYT 10/7/2012 

• "Are Patent Tro~~s Now Zeroed ~n On 
Start-Ups?" !Forbes 1/172013 

• "CentUp is Back Up on indiegogo 
After Patent Tro~~ Threat" 
EFF 2/25/2013 

o Etc. 



Patent for Patent Trolling! 


IBM "System and method for extracting 
value from a portfolio of assets"* 

Can IBM seli protection against being 
sued by a troll? 

*US 8,386,350 issued 2/26/2013 










Advanced 

Programming Construct Examples 


• 	Setting a goaI 
lr Differet1tiatel_AIDS, Diabetes, ditfere11tial_l 

• 	Strategy for achieving a goal 
when H- Differentiate [diagnosis 1, diagnosis2, differen tia t:J ~ 

lr 	CanCause[rnorbidity, - ·diagtlosisl:J , 

C~1 n C aus e ln1o r b id i ty, == d i ~1gnos is 2J ~ 


H-- Con1n1onCauscr= n1orbidit~r . {= d iagnosisl, = diagnos is2} J ~ 

r-	 Di tle r c n t iate [d iagnos i s 1. d i a gn o s is 2, Co 111 n1o n r. l o r b id ity lrno r b id ityJJ 

e Analogy 
1- Analogous [SolarSysten1 '"'"' A to n1, 

oith {SolarSysten1.sun ....., Aton1.nucleus, 
Sol a r S y s t e 111. planet ·""' At o 111.electron}] 







"Bottomless Quagmire?" 

• De Gaulle: 

"I predict you will sink step by step 
into a bottom~ess quagmire, 
however much you spend in men 
and money." 

• US retort: 
French are incompetent; 

sour grapes! 







Advanced Technology + New Applications 


Consequence 


Patenting 

heuristic knowledge of 

~yinteUectual field 

stands to overwhelm 


patent examiners & courts 








Need 

Cr~teria for Demarcation 


Fundamenta~~y simHar: 
• Machine "thinking" 

everything 	 • Computational processes 
else 
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Process and Method 
For each patent claim remove every 
element that consists of any of the 
following: 
• Message sending 

• Message receiving 

• Message receiver creation 

• Message processing* 

*including how to process future messages 




Patent App~ied For 


Process and Method for 
Determining Whether 
Software=Based Patent 
Claims Are Allowable. 





Examp~e: 
A patent that crosses the Hne 

IBM "Watson Jeopardy" patent claims:* 
• 	"Submitting a set of questions ... " 

> Message sending 
• 	"Receiving back ... a set of answers" 

> Message receiving 
• 	"Comparing the set of answers 

received ... to answers in ... " 

> Message processing 


*US 2012/0077178 A 1 



Another Example: 

Flook BMethod for Updating Alarm Limits": * 
• 	Read process variables 

;,. Message receiving: Physical signaling mechanism 
can be patented but not information (abstract 
meaning) conveyed 

• 	Calculate alarm limit 
> Message processing : Physical substrate mechanism 

can be patented but not abstract computational 
process (machine ;'thinking") induced 

• 	Set alarm bell 
"r Message sending: Physical signaling mechanism 

can be patented but not information (abstract 
meaning) conveyed 

*US Ser. No. 194,032 





Possible Uses of Criteria 

• USPTO to impose additional 


requirements in a manner simi~ar 


to the current imposition of 

additiona~ requirements for 

business method patents 


• SCOTUS to demarcate software 

unpatentabnity 













