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I

This is a decisicon on the Letter filed December 23, 2003, in
response to a Decision dismissing a Petitien to Withdraw the
Holding of Akandeonment. The Letter is properly treated as a
Reguest for Reconsideratiocn cof Petition to Withdraw the Helding
of Abandonment under 37 CFR 1.181(a). The delay in treating
this petition is regretted.

The petition is denied.

Background

The above-identified application became abandoned for failure to
reply in & timely maznner to the Cffice communication mailed
August 22, 2003. The Office communicaticon set a shortened
statutory reply pericd of one (1) month, and provided for
extensicns of time under 37 CEFR 1.136(a). HNo reply having been
received, the applicaticon became abandoned September 23, 2003.

A Notice of Abandonment was mailed March 5, 2004,

The April &5, 2004 Petition

Applicant filed a petition to withdraw the abandonment of ths
applicatien on April 5, 2005, wherein Applicant stated that a
timely response was filed; however, Applicant provided no proot
that a reply was filed, and a review of Qffice records revealed
that no response had been filed. Applicant was so neotified in a
Decision dismissing the petition, mailed Octeober 19, 2005.
Applicant was advised that she may file a renewed petition
addressing the reasons for dismissal.
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The December 23, 2005 petition

Applicant filed a petition for reconsideration on December 23,
2005, aleng with “[plroof of payment and distributicn of $215.00 on
6/14/2004 is enclosed.”

The Decision was dismissed in a Decision mailed March 16, 2006, for
failing to meet the reguirements of & grarntable petition. In thes
Decision dismissing the December Z3; 2005 Petition, Applicant was
advised that the application became abandoned for failure to reply
to the Office communication mailed August 22, 2003. The Office
communication set a shortened statutory reply period of one (1)
month, and provided for extensicons of time undser 37 CFR
1.136(a). No reply having been received, the application became
abandoned September 23, 2003. As such, and assuming, arguendeo,
that payment had been received in this Office on or about June
14, 2004, at that time the application had been gkhandoned for
over eight (8) months. As such,; the reply putatively filed
would not haveée beén timely.

Applicant was also advised that Cffice records do not reveal
that a reply to the August 22, 2002 Qffice communication was
filed. Applicant was informsd that the USPTC file is the
official record of the papers filed in this application. A
review of the official file revealed that noc reply © the August
23, 2003 Office communication was filed, since no such reply 1s
present in the file. &n applicant slleging that a paper wWas
filed in the USPTC and later misplaced has the burden of proving
the allegation by a preponderance of the evidence. The
assertion by Applicant contains the Applicants’ recall of
events, which are not more persuasive than the record of what
was filed as shown by the official file.

The Decision noted that the best evidence of what was filed in
this Qffice is an applicant’s postcard receipt. Y“If a receipt

of any item (e.g., paper or fee) filed in the USPTO is desired,

it may be obtained by enclosing with the paper a self-addressed
postcard specifically identifying the item. The USPTO will

stamp the receipt date ecn the postcard and place it in the
outgeing mail. A posteard receipt which itemizes and properly
jdentifigs the items which are being filed serves as prima facie
evidence of receipt in the USPTO of all items listed thereon on
the date stamped thereon by the USPTO.."” MPEP & 503.

Applicant was also informed of the sscond methed wherein an
Applicant may demonstrate timely filing of papers with this
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Office is under 37 CFR § 1.8, Certificate of mailing or
transmission, which provides:

(a} Except in the situations enumerated in paragraph
{aj (2} of this secticn or as otherwise expressly
excluded in this chapter, correspondence reguired to
be filed in the U.S. Patent and Trademark OCffice
within a set period of time will be considered as
heing timely filed if the procedure described in this
section is fellowed. The actual date of receipt will
bhe used for all cther purposes,.

(1) Correspondence will be considered as being timely
filed if:

{i) The correspondence is mailed or transmitted prior
to explration of the set peried of time by being:

(A) Addressed as set ocut in § 1.1(a) and deposited
with the U.S. Postal Service with sufficient postage
as first class mail; or (B) Transmitted by facsimile
to the Patent and Trademark Office in accordance with
§ 1.6(d): and

(ii) The ¢orrespondence includes a certificate for
sach piec¢e of correspondence stating the date of
deposit or transmission. The person signing the
certificate should have reasonable basis to expect
that the correspondence would be mailed or transmitted
on or before the date indicated.

3l CFE 1.8

The Decision concluded by informing applicant that Applicant had
again failed to demonstrate that a timely and proper reply to the
Rugust 23, 2003 Office communication was filed in this Office.
Accordingly, the petition to withdraw the abandonment of the
application was dismissed. ZApplicant was advised that

After a decisieon on the petition for reconsideratian,
no further reconsideration or review of the matter

i1l be undertaken by the Commissioner. Theretfore, it
is extremely important that petiticner supply any and
all relevant information and documentaticn with his
request for reconsideration. The Commissicner’s
decision will be based solely on the administrative
record in existence,




Bpplication No. 09/907,814 Page 4

Decision dismissing December 23, 2005 Petition at p.3.

Applicant was strongly urged te file a petition stating that the
delay was unintenticnal. Further teo this, Applicant was
informed that Publig Law B7-247, § 3, 96 Stat. 317

(1%82), which revised patent and trademark fees, amended

35 U.5.C. § 41(a) (7} to provide for the reviwval of an
“unintentionally® abandoned application without a showing that
the delay in was “unavoidable.” An “unintentional” petition
under 37 CER 1.137 (b} must be accompanied by the reguired fee,
currently 750,00,

The Decision noted that the filing of a petition under 37 CFR
1.137{h} cannct be intentionally deldved and therefcore must be
filed promptly. A person seeking revival doe to unintentienal
delay can not make a statement that the delay was unintentional
unless the entire delay, including the delay from the date it
was discovered that the application was abandoned until the
filing of the petiticon to revive under 37 CFR 1.137 (b), wWas
unintenticnal. & statemernt that the delay was unintentional is
not appropriate if petiticner intenticnally delayed the filing
of 4 petition for revive under 37 QFR 1,137 (H) .

The instant Renewed Petition

ABpplicant files the instant renewed petition and provides that
the delay was unintentional; however, no petition fes for a
petition to revive based upon an unintentionally delayed reply
to the Office communication has been filed. In fact, Zpplicant
ztates in the last paragraph of the instant petitiocn that “[tlhe
anly way [shel will pay that amount is that [shie] will need to
have the uwtility patent in [her] hands within one month of
receipt of the payment. Before [she] sends payment [she] will
need & written statement to that agreemsnt.”

Applicant alsg reiterates that she paid using a credit g¢ard and
form; however, she admits that she does not have copies of the

putatively—-filed forms;, and as stated in previous decisiens, ths
Office has no record of having received payment by credit card®.

rinally, Applicant files two United States Post QOffice (“USES™)
receipts indicating that correspondence was sent to this Cffice
on April 18, 2003; however, the Cffice communication in question

licant has confirmed via telephone conversaticn with this Attorney on
il 11, 2008, that her credit card was never charged the amount putatiwvely
i
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was mailed aon August 22, 2003. As such, the receipts from the
USP5 have no bearing on this case.

Analysis

A review of Office records reveals that Applicant did submit
payment of $215.00 to this Office in a check dated June 1§,
2004. However, as stated in the Decision dismissing the
December 23, 2005 petition, “assuming, arguendo, that payment
had been received in this Office on or about June 14, 2004, at
that time the applicaticon had been abandened for over eight (8)
months. As such, the reply putatively filed would not have been
timely.” Id. At p.2. The August 22, 2003 Office communicaticn
set a shortensd statutory reply period of one (1) month, and
provided for extensions of time under 37 CFR 1.136{a].

Applicant states that she filed a reply; however, neither this
Cffice ner Applicant has any record of having filed a reply
prior to June 14, 2004. Because no reply was received; the
application became abandoned September 23, 2003, Moreover,
Epplicant admits that she has ne record that her credit card was
charged the $215.00. As such, Applicant was on notice that
there may have been a problem with the fee submissien.

pplicant has failed to demonstrate that a timely reply to the
August 22, 2003 Office communication was filed.

Conclusion

For the zbove stated reasons, the petiticn is denied.

Telephene inguiries concerning this matter should be directed to
Petitiocns Attorney Derek L. Woeds at (571) 272-3232.

il 2

Charles A. Pearson
Director

Qffice nof Petitions

Office of the Deputy Commissioner
for Patent Examination Policy
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