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T he rxght to a patent for a desxgn stems
fmm . , ; -

35 U 8.C. 111, Patenla for. deatgns Whoevel in-
\mts any new, original and ornamental design for. an
article ‘of manufacture may. obtain a_ patent ‘therefor;

- subject to the conditions and requirements of this title.

The provisions of this title relating to patents for
inventions shall apply to p.nents fm designe etcept‘, :

a8 ot herwlse provxded

; 1501 Rules ﬂ Appli/cable" -

Rule 151. Rules “applicable.
applications for.patents for other

for dmigns exe f-pt as otherwise provided.

The other rules applymg only to patents for
designs are set forth in the sections that follow.

1502 Dcﬁnition of a Design

The design of an object consists of the vis-
ual characteristics or aspects displayed by the
object. It is the appearance presented by the
object which creates an impression, throngh
the eve upon the mind of the observer.

As’a design is manifested in- appearance the

~subject matter of a design application may re-
late to the configuration or shape of an object,
to the surface ornamentation thereof, or both.

A design is inseparable from the object and
.cannot exist alone merely as a scheme of sur-
face ornamentation. It must be a definite,
preconceived thing, capable of reproduction
and not merely the chance result of a method.

1503 Elements of a Design Applica-
tion

A design application has essentially the ele.
ments required of an application for a patent

The rules relating to
inventions or dis-
coveries are alse applicable to applications for patents

Design Patents

“mechanical” invention or discovery (see
ster  600).  However, unlike the lafter
where a preamble to the specification is no
]onger required, a preamble still remains a re- .
qmrement ina de51gn application (Rule 154)
If the single signature form be used it must
be accompamed by a separate sheet of speci-
fication which includes a preamble.
In design apphmtmns the following should
be observed in addition to the instruetion set
forth in 605.04 to 605.05(a) pertaining to sig-
nature and name.

~_If the name is typewritten without the mid-
_dle initial or name, but the signature contains .

the middle initial or name, amendment should .

be required that the typewritten name con-

form mth apphcant s SIgnature.

1503 01 Specification and Claim

Rule 153 (fivst ‘paragraph, Title, description and
claim. - The ‘title of the design must dPer;mate the
particular .un(le. No deseription, other than a refer-
ence to the drawing, is ordinarily reguired.
shail he in formal terms to the ornamental design for
the article (specifying name) as shown, “or as"shown
and described. More than one claim ix neiths - required
nor permitted. R

Rule 154. Arvanye mr'ni of specification, 'The follow-
ing order of arw angement should he observed in frammz e
desizn specitications: :

(a) Preamble, st mn" nanie of the apph«‘ant and
titie of the design, :

() Description of - the fizures

fizure or of the

Cdrawing,

4¢3 Dreseription, if any.
Jdy Claim,

() Signature of applicant. (See rule 57.:

If applicant is entitled under 35 U.S.C. 120
to the benetit of an earlier 1.8, filing date, the
statement that, *This is a division '(-nnhmm-
tion, continvation-in-part] of Desigm .\pphvu-
tion Nerial No. _________. , filed
should appear between the description of the
figure and the claim.

The title is of great importance in a design
application. It serves to identify the article
in which the design is embodied and which is
shown in the drawing, by the name generally
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The claim



Ing
the petition, in the
1ﬁcatlon, in the description
in the clanm.r T

The same title

preamble to the

of the drawing, a1

. should correspond
shown.

~ must be in the singu
~ The title implies

named is old, but that
The title may particularize
specifying a use “Bottle for F
~ indicating a structural type—“Vacuum Bottl

Any description of the design in the specifi-

cation other than a brief description of the
drawing figures is generall) not
as a rule the illustration is its
seription. If there be any such special descrip-
tion it must be of the appearance of the
- article and not its manner of «
_ its function. N
~ Where there is more,
_novelty in a case, the princ cipal feature may
be emphas1zed in the description by a “dom-
inant feature” clause. Likewise it is permis-
sible to emphasize some specific point of nov-
elty. as a “characteristic” or an “important”
or an “essential” part of the design. Or, as
stated under “Drawing,” recourse may be had
to dotted and full line illustration to dif-
ferentiate between the immaterial and the ma-
terial parts of the design.

Statements in the specification which de-
scribe or suggest modifications of the design
shown on the drawing are not permitted. Sim-
ilarly a statement amounting to a disclaimer
is improper and not permitted.

Only one claim is required or permissible in
a design application and this claim should be
in formal terms to the ornamental design for
‘the article (specifying name) as shown. (In
re Rubinfield, 1939 (.. 412: 749 O.G. 274.)

Where there is a special description. the

claim must m(luda the words. “and descnbod" :

following “shown.

1503.02 Drawing

Rule 152. Drawing. The design must be represented
by a drawing made in conformity with the rales laid
down for drawings of mechanical inventions and must
contuin a sufficient number of views to constitute a
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' ‘umpm‘dimkmm of the ammammw of the am‘ch,‘

Appropriate surface shadmg must be used to show
the clmmewr or contour of the surfaces represcuted.

for good drawings in a desi
be overemphasized. As the

‘ @nstxtutes substanmally the whole dxs- : |

the design, it is of utmost impor-
so well executed both as to
clarity ¢ ring and completeness that noth-
ing regarding the sha?e ‘configuration and sur-
face ornamentation of the artwle sought to be
patented is left to conjecture. ,

In general, the showing should be strictly
confined to the article on which design patent
protection is sought and no additional disclo-
sure in the nature of structure to illustrate
environmental use or association with other
apparatus not an actual part of the design, is

- ordinarily permitted. nly in those cases
~ where clarity of disclosure ‘would be greatly
~ sacrificed is ‘such extraneous showing allowed.

- and in such cases it is permitted only by show-
‘ing the same in dotted lines with a statement

inserted in the specification to the effect that
the dotted line showing is for lllustratn'e pur-
poses only.

Dotted or broken line showing is 'llso em-
ployed to show such portions of the article
claimed shich are not important. Such a
showing should be explained in the specifica-
tion by a statement that the dominant features
of the design reside in the portions shown in
full lines. In every case dotted line showing
is notice that the portion so shown is an im-
material part of the design.

With pretically all articles. excepr flat
goods, such as fabries, at least two views are
necessary, showing the article in three dimen-
sions. Oceasionally a good perspective view
alone is sufficient.

The drawing figures should be appmprmtel)
surface a]md?d to show character or contour of
the surface represented. This is of particular
importance in the showing of three dimen-
sional articles where it is necessary to clearly
delineate plane, concave, convex, raised and de-

pressed surfaces of the article and distinguish
‘between open and closed areas thereof. '

While a sectional view that more clearly
brings out the design is permissible (ex parte
Lohman, 1912 C.D. 336; 184 O.G. 287) those
that are presented for the evident purpose of
including purely structural features, or exhib-
iting mechanical functions, are not favored. It
is the article as seen by the observer, and not
internul structure, which should be shown.




; L ENTE , i 15064
In design agl lications, just as in “mechani- :x permissible and may be followed. An in-
cal” cases, additiona]l or amended illustration  sufficient drawing may be fatal to validity.
involving new matter is refused entry. The S
grac-tice’of including in the application when 1504 Examination
~ filed a photograph or model of the article, or '

in the case of a flat article, such as cloth, a
. sample showing a complete unit of the design

- In design cases as in “mechanical” cases,
novelty and invention are necessary prerequi-
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eity resldes in

mam;gtatlon _as

composition of }natter. v
The act that an ob]ect 15 new and orn

tors offa pearanc t play
‘mining the question of patentable design.
‘Whether or not a design is new a nd original
must generally be d a
_ the class of design patents : the article
claimed be]ongs and in analogous classes. 1f
no satisfactory anticipation be found here, the
,search must be extended to the mechanical di-

type. Catalogs ana tra

to the field of search.

mining the question of anticipatio
~or similarity of appearant f a reference is
- found that is identical i in appearance, the ques-
tion of patentablht is, of course, deﬁmtely
settled in the negative.

However. it more often occurs that the refer-
ence differs in some respects from the design
claimed and the question of invention is thus
presented. Doest(}

of 'lpphcam‘ = design represent invention and

does such difference add to its ornamental

valne? Iz the difference for structural or
functional reasons, or for the purpose of
ornamentation?

Tt is permissible, in a proper case, to illustrate
more than one embodimeni of a. design invention
in a single application. Hm\ ever. such embodi-
ments can be presented oniy if they invelve a
single inventive concept and are not patentably
distinet from each other. .An unreasonable
aumber of embodiments of the same invention
will not be permitted. The diselozure of plural
embadiments does not require or justify more
than a single claim which clain must be i
formal terms to the ornamental design for an
article as <hown and described. In re Rubin-
field 1959 .1, 412; 749 O.G. 274,

If two or more patentably disrinet articles
are disclosed and attempted to Le claimed in a
single design application, the Examiner may
require thar the application be restricted to one
invemiov When a requirement for resirietion

s made, action on the merits of the claim wili

mdm.u ily be Leld in abeyance.

ay no part in deter-

vision handling inventions of the same general
journals are also

consulted. In fact, there are no definite limits

Inasmuch as a desngn patent de_als Wlth ap- -

pearance only. the test to be applied in deter-
s identity

e difference in configuration.

designs when

I port a combina-

echanical patent. Thus a

"combmed inkwell, stand and ash tray” might

£ able parts, and yet form a

, because of some common theme

running t hrough them, or because of some heces-
sary interfitting relationship. ,

n an applicant presents two or, more ap-
phcatlons which are allowable over the prior
art but which do not in the opinion of the Ex-
aminer differ patentably from one another, a

-requirement for election between the qpphcq-

tions is made. If applicant refuses to elect,
one of the dpPllcatIOIIb is chosen by the Ex-
aminer and allowed and the other (or others)
rejected thereon. (Harpignies, 167 Ms. D. 329,
in Patent File of Des Pat. D—136 4559, Oct. 26,

1943,

As novelty of configuration or surface orna-
mentation is a requisite for desxgn atentabil-

' ity, a design which is merely simulative of a

known object is not patentable and this is true
even though it is used for 2 different purpose
or function.

based on the same subject matter; however,
there must be a_clearly patentable distinction
between them. Where the utility invention as

“defined by the claims cannot be ‘made without

infringing the design. double patenting exists
and two patents cannot issue: but no double
patenting s present where a device can he
made ir accordance with the claims of the util-
ity patent rhar has an appeavance so different

from the 419\1}1]] as not to infringe the same.
(Ir: re Barber. 1936, C.D. 1845 465 O.G. 724.)
1504.01 Segregable Parts

Since under the law a design patent covers
only rhe design as an entirety and does not ex-
tend to segregable narts (contrasting in this
respect to the mpni"ht law which extends
protection to “all the copyrightalle component
parts” . the rmh way to protect such parts 18
by taking out separate patents therefor. Ex
parte Sanford. 1914, C.D. 69; 2¢4 O.G. 1346.)

1505 Alowance and Term of Design

Patent
R 1550 1gsue and 1ovoi of design palentz,  1£, on
examination, it shall appear that the applicant i

237 Rev. 6, Oct. 1965

A utility patent and a de51gn patent may be




thwfmiummthepmof‘
orof the a

paid within three m : : ' ) ayed under t
aummnee, the applicatiun ' ‘ ule 314 the case with utility patent

' y. suspension beyond the
eriod must be obtained in
provisions of Rule 103.]
of a design patent may not be

The ﬁ]mg fe ; 'S ~ ! 1506 Foreign Filing Dates
applications. There is also an jssue f ich o ,
varies according to the term requeqted These The provisions of 35 US C. 119 (Quoted i
changes apply only to design applications file 2 ) apply also to design applications. It
on or after October 25, 1965. sign applica- s mphasued however, in the case of a design =
tions filed before this date are governed by th E lication that before the application can

ol ¢

practice previously in effect which is sta ain the benefit of a foreign filing date, it
the following two pa t be filed within six months from the ear-

. [1t is unnecessary. liest date on which any foreign apphcatlon,‘["f“, :
_ cation to pay the fee for the same design was filed. =~ e
of 14 years. Payment of a ten do 35 U.8.C. 172. Right of priority. The right ot e
itles the applicant to an examina ity provided for by section 119 of this title and the
i ;and to a patent for 315 years 1f _time specified in section 102(d) shall be six months X
at the case of desngns i

, . A : e for filing the papers ulred by the
ance, that applica ' y ~ statute is specified ﬁ*« thepserc)’f)ndre[;lar'\graph of
ance, so that he ma (iv extend the term should he Ry 1o 55, See 201.15( a). Indesignapplications
desire. Upon sending such notice 'the appli- filed on or after October 25, 1965, the latest time
cation is withheld from allowa r 80 days ¢ which the papers may be filed is the date for =
t° rmit the filin of th ~additional fee for payment of the issue fee unless earlier required
1011831' term as m selected. If no .5y ecified in Rule 55. In design applications
1'e<ponse is received to such notice the applica-  file pricr to QOctober 25, 1963, the papers may
tion is thereupon allowed, and goes to patent  be filed any time before the issuance of the
for the term correspondmg to the fee origi- design mtent unless earlier required since there
naH} paid.] - isno final fee in these applzcatmns :
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