~Introduction:
Covered :
‘Rules Applicable o
_Elements of a Plant
. Applicant 'Oath

The A(t,on '
dssne

The rzght to a pl.mt patent stems from

.35 U.8.C. 161. Patmls for plants Whoe\er mvents
g ‘or discovers and ase‘mallv reproduces ANy diqtmct’ ‘
_and new variety of plant, including cultivated sports,

' mutants, hybrids, and “newly found x-eedlmvs other

than a tuber prnpag.lted plint or & plant found in an -
uncultivated state, may obtain a patont therefor sub-o

ject to the conditions and requirements of this tme

The prmmom of this ‘title rplatmg to patpn S fmy-' :

inventions shall applv m pﬂlenh fnr phnts, oxcept
otherwise provided. :

Asexually prop?watpd p]ants are thoqe that

are reproduced bv means other than from
~ seeds. such as by the rooting of cuttings, by
f,flavenng. budding. grafting, marchmn’ ete.
‘With reference to tuber prop.urate(’ plants,

for which a plant patent _cannot be obtained,

the term “tuber’’ is used in its narrow horticul-

tural sense as meaning a short, thickened por-

tion of an underground branch. Such plants

Irish potato and ‘the Jerusalem  artichoke.

This exception is made hecause this gronp alone, .

among asexually reproduced plants, is propa

gated by the same part of the pldm that is snld

.lS food.

The tern: “plant™ has heen inn-:pnwd to
mean “plant”™ in the ordinary and accepted
sense and not in the striet se jentific sense and
thus exehudes bacteria, (In 1e Arzberger. 1940
.D. h.’».‘%. 521 ().(3, 272.)

453 LR I63, Gront. In the ease of o plunt patent
the grant ~zhu|! he of the vight to exelinde others from
asexually reproduacing the plant or selling or using
the plant <o repradneed,

covered by the term “tuber pmpagated are the

“in n ruitivated area,

Board of \ppenls do( iston in P] ant Pdtenl K 1I(f o

An applu tion fora p].tnt P

gned and executed: the second g
legible carbon copy of the orlgm‘ﬁ.f -

es of color drawings must be submitted,
‘The reason for thus providing an

1 and duplicate file is that the duphcate
ilized for submission to the Depqnment ,
culture for a report on the plant variety,

‘the original file being remmed in_the P'n nt

Difice at all times.

Applications for plant patems w huh Lu
melude two copies of the specification and tw
‘opies of the drawing when in color, will be
a cepted for filing only. The Application

~ Branch will notify the'ipphcant immediatel
of this deficiency and require the same to be
jmumed within one month. Failure to do
will re‘-s‘u}t in 1()\8 of the hi‘ng date.

”1604 Apphcant. Oath

The mph(-*mt fnr a p an L '

. -lpphmnt oath,

'eqmyrml
respuired
reproduced

1’»‘mvms~d in ruhm 42, 43, and ,l. b Th
of the applicant, in addition to the av
bx rule 63, must state that he has

the [Hant. Where the plant Is a newir found plant the

oiath or declaration wust asiso ~tate that it w as £ound,"\

In an ‘\pphmtmu for a_plant pateut lhvw
can be joint inventors. See Ex parte Kluis et al,

(”7
1603 Hpvclﬁcatmn and € lmm [ R*]‘)]

A5 1.~ 062 Deseription, vlmm ‘\n phim ;nn«m‘f,:"
<hall be dectared fnvalid for nnnunnp}innw-'wnh See.
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. atent consists of o
~the same parts as other a.pphcatlona and must
. be ﬁ;if-gc in duplicate (Rule 163 (b)), but onl




or in tien thereof
_color. photography or
¢ paper, The paper in

srain as full s

 the plant and

Caapuantity and at

S X g e s'may. be designated, fo

the specification (inclnding the .. Su 1 specimens, properly ‘packed, ‘
itted, bot anly one peed be signed onformity with i g ons furnished to the appl

0 I legib hon it it 15" not possiliie to forward . such speci-

e de available for official inspec-

" “Rule 164. Claim. The claim shall be ; : o ST
16 the new and distinet variety of the ] 3 CLRIN S
fescribed and illustrated. and mna; > ens of the p ; v, its flower or
hould not be submitted unless specif-

‘called for by the examiner.

ion. () Applications may be sub:
b3 e : , ; itte  Pal Office to the Department of Agri- .
~ cedents, expressed in botanical tern 3¢ rture for study and re e ,
~general form followed in standard botanical = :'ii;:’l} A\Uﬁg&"ltsg;f%?; C
g e e s s Y , ral experts regarding the. distine ]
m“ lf_o oks or lm].‘)lu’a;t' ns deallpg W lt,h'the v. ““of the yariety of plant may be received when the need
rieties of the kind of plant mVQlVed (eve: of such affidavits is indicated. = P :

" green tree, dahlia plant, rose plant The nuthority for submitti S S
ey, rather than 'a mere brond nonbotanical _ The authority for submitting plant applica
aracterization such as commonly found in 2782 D(;pa,rt’me}‘ f Agriculture ’fo’x

rsery or seed catalogs. The specification. o portas;given An: . f L
onld also include the origin or parentage of precutive ' }. October I7. 1930. Fa-

it variety sought to be patented and " cilitating th ion of applications for plant .

ticularly point out where and in what patents. 1. Herbert Hoover, ‘President ‘of the United .
tmanner the varioty of plant has been asexually  Mates of Ametien. pudec e AU o0

reproduced. Where color is a distinctive fea- ¢ s.C’ 1641, entitled “An act to provide for ‘plant

ture of the plant the color should be positively.  patents,” and by virtue of all other powers vested in me

idsntl Anthe specificatl v referenc a “relating thereto, do hereby direct the Secretary of-Agri-.
~identified in the specification by reference to e a furnish the Commissio i
o j Y M7 U Culture P (1) “to furnish the Commissioner of Patents
,fk«}gnate('l _co]m‘ as given by a re"'(’éﬂIIZEd CQ]OI, _such available information of the Department of Agri-
Hetonary.,. oo e o © . cuiture, or (2) to conduct through the appropriate
A plant patent is granted on the entire  bureau or division of the department such research.

; it. Tt therefore follows that only one claim ~ npon special ‘problems, or (3) to detail ta the Com-

sy and_ only one s permitied, A B of Faens sah oo e, mpines

; ??ﬂhm} claim In a plant patent application is the purpose of carrying said act into effect.

1 Proper., o : L 35 U.S.C. 164 Assistance of Department of Agri-

T ay . o “eulture. The President may by Executive order direct

1606 , Drawmgs [R—,-lg] o “““the" Secretary.of Agriculture, in accordance with the -

Feule 165, Drawings. (1) Plant pntent drawi

request of ‘he” Cominissioner, for he purpose of carry-. -
k - ing intn cffect the provisions of thls title with re<pect
i ;:f(.l,l::;l‘i(,]l:l.?,‘t‘,‘.glg;;;:]?.:h,;’l‘,‘,ll?l,:,:s”;t"i;“:.:l;,l.‘,.(;"’? to plants (13 to furnish available information of the
charactors need not be employed nnless required by Department of Agrieulture, (2) to conduet through the
caminer. The drawing nimst diselose all the din- approprinte bureau or division of the Department re-
characteristios of the plant enpable of visnal seareh wpon special problems, or (3) to derail to the
entation. S e , Commissioner nfiicers and employees of the Department.
/By The drawing may be in color and when color is 2 v: 14, v dioat : xd e "
I et atLtic ot hew RTicty. The - With the application judged complete ‘and
Arawing must be ineolor. Two coples of ealor draw.
inge must be snbmitted. Color drawings may be made

acceptable for submission to the Department of
Agriculture, the duplicate file and duplicate

Basv. 19, Jan. 1069 o e 244



~‘cant

_ the report is ret

lication on the
ing a printed

_classes in Class !
sEeciﬁcation and drawings are. ;

t completeness and compliance with the

the applicant is advised of any defi-

the disclosure. Transmittal of the

duplicate the necessary. additional = matter

and/or corrections. .

1609 Report of Agricultural Research
Service i1 .

The report of the Agricultural Research
Service (A.R.S.) 1s usually accompanied by
the duplicate file and drawing. The report is
in duplicate, the original being sign d by the
Chief of the Branch. The original copy of
ained in the duplicate file. As
the report is merely advisory to the Office, it is
not a part of the official record of the applica-
" tion and is therefore not given s paper number
and is not placed in the originai file. The
carbon copy of the report is customarily uti-
~ lized by the Examiner in the preparation of
“his action on the case and js also retained in
the duplicate file.
 The report may embody criticisms and ob-

jections to the disclosure, may offer suggestions
for correction of such, may require specimens
of the plant, flower or fruit thereof, may re-
quire affidavits of recognized authorities to cor-
roborate the allegations of the applicant as to
certain or all of the distinguishing features of
the variety of plant sought to he patented. may
state that the plant will be inspecred by a field
representative of the Department of Agrieul-
ture. ete.. or the report may merely state that:

slaxamination of the specification submitted
indicates that the variety deseribed i pot aden-
tical with others with  which our specialists
are familiar.” i

241

" Where the application may | ,,
' claim which recites, for example—A new va- '
~ riety of apglé,[ characterized by ___.___

~ amended '
~ “gpple” by an Examiner’s amendment.

“is requi

. sions are wholly irrelevant. ‘ .
is described, statements in the specification as

‘wrapper,

ide so muc

bearing the fruit.

at it is accepted and geners! bot ,
lance to say—A variety of apple or a variety
of blackberry-—, to mean a variety of apple
ree or a variety of blackberry plant. =
‘be allowed a
.. may be
the insertion of—tree—after

By the same token the title of the,inventyridn‘] ,
must relate to the entire plant and not to its

 flower or fruit, thus: Apple Tree, Rose Pla

Care should also be exercised that the spe

" fication does not contain unwarranted advertis
i ing" ’ . o

- grown in the XYZ Nurseries of Topeka, Kan-

- sas.” It follows, also, that in the drawings any
ez § ;
“sign car1

for example, “the disclosed plant being

the background of a plant. as a

g the name of an individual, nur-

sery, ete.. is objectionable and deletion thereof
ired. Nor should the specification in-

clude laudatory expressions, such as, “Therose

is prettier th "‘ ‘

an any other rose.”” Such expres-
 Where the fruit

to the character and quality of products made
from the fruit are not necessary and should
be deleted. L ! o
, Th’e Office act]onlq typed ‘with an additional:
copy which is placed in the duplicate file. The
papers in the duplicate file are not noted on
the index at the back of the duplicate file

When it appears that the application must
be resubmitted to the A.R.S.. as when the re-
port indicates that the duplicate file and draw-
ing are retained, applicant is notified that
response papers must be in duplicate.

Frequently the A.R.S. in its report states



such affidavits, if made

ng certain that the

by t .S, This 1s ne

the A.R.S.’s require
. as the calling in b

 outside help in de

of the plant in questior

_ The report of the A not in the nature

of a publication ‘and matrers raised therein
e personal knowledge o

. The prepa
B el lon MARL- . tion for issue
ar that such affidavits are required .tion.for, 15
. Lo i a\‘Q}d an}'

e need of

‘the special-

m? not suffick

of a plant pa
| ves the same LE
for other applications (Rule 161). with the

‘exception that where there are colored draw-
_ings, the better one of the two judged, for
‘example, 1 s
lected, and.

s sharpness or cleanliness is se-
. one the issue slip is affised.

The duplicate file is retained in the division

_ until after the application has been patented.
At certain periods thereafter such duplicate
~ files are collected and sent ‘to the abandoned -
fles for storage.






