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1601 Introducti
| Type of
The right to a plant

n a tuber propagated pl or a plant found in an

uneulﬂvatm state, may obtain a parent therefor, sub-

ject to the conditions uirements of this title.

 The provisions of thi title relating to patents for
inventions shall apply to patents for plants, except as

_otherwise provided. . ‘ iy

" Asexually propagated plants are those that
uced by means other than from

1604 Applicant, Oath [R-25]

are repr
seeds, such as by the rooting of ¢
layering, budding, grafting, ina

YVith reference to tuber propagated p

for which a plant patent cannot be obtained,

 the term “tuber” is used in its narrow horticul-

tural sense as meaning a short, thickened por-

tion of an underground branch. Such plants
covered by the term “tuber propagated” are the
Irish potato and the Jerusalem artichoke.
This exception is made because this group alone,
among asexually reproduced plants, is propa-

_ gated by the same purt of the plant that is sold

as food.
_ 'The term “plant” has been interpreted to
mean “plant” in the ordinary and accepted

sense and not in the strict scientific sense and
In re Arzberger, 1940

thus excludes bacteria. ( '
C.D. 653; 46 USPQ 52; 27 CCPA 1315.)

35 U.8.C. 168. Grant. In the case of & plant puteht ,

the grant shall be of the right to excinde others from
‘asexually reproducing the plant or seiling or using
the plant so reproduced. ‘

the original file

copies o

plants,

07

An application a plalit' patent consists of

_ the same parts as other applications and must

befiledind

licate (Rule 163~(bf ), but only one
! cuted

ne second cop

Rule 165 (b). The reason )
original an plicate file is that the duplicate
file is utilized for submission to the Department
of Agriculture for a report on the plant variety,
) ing retained in the Patent
t all times. :
lications for plant patents which fail to

o copies of the specification and two
f the drawing when in color, will be
accepted for filing only. The Application
Branch will notify the applicant immediately

of this deficiency and require the same to be

ref:tiﬁed within one month. Failure to do so
will result in loss of the filing date.

‘Rule 162. Applicant, oath or declaration. 'The appli-
cant for a plant patent must he the person who has in-
vented or discovered and asexually reproduced the new

 and distinet variety of plant for which a patent is
sought (or as provided in rules 42, 43, and 47). The
. cath or declaratit)rx required of the applicant, in addi-

tion to the averments required by rule 65, must state
that he has asexaally reproduced the plant. Where the

 plant Is a newly found piant the oath or declaration

must algo state that it was found ih"n”cultl\'ﬂtéd aren.

In an applieation for a_plant patent there
can be joint inventors, See Ex parte Kluis et al.
Board of Appeals decision in Plant Patent File

1605 Specification and Claim [R-19]
35 U.8.0. 162, Description, claim. No plant patent
shall be declared invalid for noncompliance with sec-

Rev. 25, July 1070




n tree, dahlia plant, rose plant, apple tree,
, rather than a mere broad nonbotanical
characterization such as commonly found in
nursery or seed catalogs. The specification

_ should also include the origin or parentage of
ant ught to be patented and

out where and in what
ant has been asexuvally

manner t
reproduc ; /
ture of the plant the color should be
identified in the specification b

_ designated color as given by

_ dictionary. -

color is a distinctive fea-
sitively

A plant pa’teﬂ't is g'rahtéd“ on thek;,entjire",
_plant. It therefore follows that only one claim
i ry and only one is permitted. A

claim in a plant patent ap ieation is

Jrawings [R-19]

Rule 165. Drawings, (a) Plant patent drawi)

ot mechanical drawings and shonld be artisticall
smpetently executed. Figure numbers and ref
characters need not be employed unless

the exgminer. The drawing must disclose all the

representation, ,
() The drawing may be in color and when color is a

distingnishing characteristic of the new varlety, the
drawing must be in color, Two copies of ecolor draw-
ings must be submitted, Color drawings may be made

 Rev. 25, July 1970

L The ,a'\,ifh‘ority for submittin
_ tions to the Department of Agriculture for re-

‘mé by sct of May. 23. 1930 (Public:

by reference to a_
recognized color

dbawings,
bat:king,of’f '
mparable weight

riety, ifs fower or
ted unless specif-

Jeclarations o

lant applica-

port is given in:

Exceutive -Grder. XNo. 5§84, October 17, 1930, Fa-
cilitating ‘the considcration of applications for plant
patents. 1. Herbert Hoover, President of the United
States of America, under the authority conferred upon

. 245) [now 35

U.8.C. 164]. entitled “An act to provide f
patents.” and by virtue of all other powers vested in me
relating thereto, do hereby direct the Secretary of Agri-

" culture: (1) to furnish the Commissioner of Patents
__such avajlable information of the Department of Agri-
_culture, or (2) to conduct through the “appropriate
~ bureau or division of the department such

, isior search
upon special problems, or (3) to detail to tt

‘missioner of Patents such officers and emplo

the ‘department, as the Commissioner may req
the purpose of carrying said act into effect, |
35 U.S.C. 164. Assistance of Dcpartment of Agri-
eulture, The President may by re order direct
the Secretary of Agriculture, in accordance with the
request of the Commissioner, for urpose of carry-
ing into effect the provisions of t tle with respect
to plants (1) to furnish avallable information of the

Department of Agriculture, (2) to conduct through the .
_appropriate burean or division of the Department.re-
tinctive characteristics of the plant capable of visial search upon special problems, or (3) to detall to the

Commissioner officers and employees of the Department,

With the application judged complete and -
acceptable for submission to the Department of
Agriculture, the duplicate file and duplicate
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vide for plant



plication as to
isclosed

plication on t
a printed fo
~ inClass 47),
~ and drawings
 pleteness and

r each of the plant sul
sufficiency of the spec

~ Dep ent griculture may be de-
- ferred until such time as the applicant submits
by appropriate amendment, in duplicate, the
necessary additional matter and /or corrections.
[R-23) ' e
1609 Report of Agricultural Research
The report of the Agricultural Research
Service (A.R.S.) is usually accompanied by the
duplicate file and drawing. The report is in
“duplicate, the original being signed by the Chief
of the Branch. The original copy of the report
is retained in the duplicate file. As the report

of the official record of the application and is
placed in the original file. The carbon copy of

~ iner in the preparation of his action on the
case and is also retained in the duplicate file.

The report may embody criticisms and objec-
tions to the disclosure, may offer suggestions for
correction of such, may require speciments of
the plant, flower or fruit thereof, may require
affidavits of recognized authorities to corrobor-
ate the allegations of the applicant as to certain

or all of the distinguishing features of the
variety of plant sought to be patented, may
state that the plant will be inspected by a field

representative of the Department of Agricul-

ture, etc.. or the report may merely state that:

“Examination of the specification submitted
indicates that the variety described is not iden-
tical with others with which our specialists are
familiar,” , '

determined as to their com-

liance with the rules, and

ed of any deficiencies in
mittal of the duplicate file

is merely advisory to the Office, it is not a part

_therefore not given a paper number and is not
] 11 y of  quired. Nor should the specification include
the report is customarily utilized by the Exam-

2
P g‘:'equenﬂy the A.
that in view of its Inck of sufficient information,
data, specimens, etc., its specialists are unable
to determine whether the variety of plant under

241

ith reference to the e

he language must be such that it is di-
cted to the “new and distinct variety of plant.”

This is important as under no circumstance
should the claim be directed to a new variety of

flower or fruit in contradistinction to the plant.

bearing the flower or the tree bearing the fruit.
This is in spite of the fact that it is accepted and
general botanical parlance to say—A variety of

apple or a variety of blackberry——, to mean #
variety of apple tree or a variety of blackberi,

plant. f
Where the application may be allowed a claim

which recites, for example—A new variety of

apple, characterized by ______ may be amended

by the insertion of—tree—after “apple” by an

xaminer’s amendment.

By the same token the title of the invention

must relate to the entire plant and not to its
flower or fruit, thus: Apple Tree, Rose Plant.

Care should also be exercised that the specifi-
cation does not contain unwarranted advertis-

ing, for example, “the disclosed plant being

grown in the XYZ Nurseries of Topeka, Kan-

sas.” It follows, also, that in the drawings any
showing in the background of a plant, asa sign
~ carrying the name of an individual, nursery,

ete., is objectionable and deletion thereof is re-

laudatory expressions, such as, “The rose is pret-
tier than any other rose.” Such expressions are
wiPlly irrelevant. Where the fruit is described,
statements in the specification as to the char-

acter and quality of products made from the

fruit are not necessary and should be deleted.
The Office action is typed with an additional
copy which is placed in the duplicate file. The
apers in the duplicate file are not noted on the
index at the back o fthe duplicate file wrapper.
When it appears that the application must

be resubmitted to the A.R.S., as when the report
_ indicates that the duplicate file and drawing
are retained, applicant is notified that response

rs must be in duplicate.
.S. in its report states

: nei-. 23, Jan. 1970




See Rule 167

~ The report of thy
_ a publication an
_ the personal kno
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