m;ﬁﬁlt to 8 pntent fof admgn stems from:

25 UG i71, Poents for devigns Whoever invents eay sew,
osiginel end ormamental design for as asticle of munufacture may
dm‘h&kmwm.mwwthmmmmm
: ‘The provisions of this tithe reluting %0 pateats for Inveations shall
mwmmmwammm
usc iy .

1801 MmApth Do

37 CFR LISI, Ruhsappmmmauhﬁnztoapplm
for pateaits for othiet inventions or discoveries are also spplicable to
mﬁmhmﬁrmmmmm
(350.8.@!11)

" 37CFR§§1152—1.155,Mmmﬂytodengn
‘,Mmmpmdmedmthemﬁﬂmchw

1902 Wﬁmollm

_ 'l'hedeugnofanobjectconmtsofthcvuualcbar
'actermoraspectsdmpkyedbytheobject It is the
appeltmepfmnted by the object which creates an
,unptmthroughtheeyeuponthcmmdoftheob-

Asadﬁgnmmmmfestedinmm ‘the subject
matter of & design application may relate to the con-
ﬁmﬂmmsﬁapeofanobject,mthesurfweam
mentation thereof, or both.

Admgnismepamblefmmtheobjectandmmot
exist alone merely as a scheme of surface ornaments-
tion. It must be a definite, preconceived thing, capable
ofrepmductmnmdnotmeretythechmcereeultofa
method.

1503 %entsofaDedaApﬂiaﬁm

A design application has essentially the elements re-
quired of am application for & pateat for & “mechani-
cal” invention or discovery (see Chapter 600). How-
ever, ualike the latter where a preamble to the specifi-
cation is no longer required, a preamible still remaing &
requiremsent in & design application (37 CFR 1.154).

In design spplications, in sddition to the instruction
set forth in §§ 605.04 to 605.05(a) pertaining to signa-
ture and name, if the name is typewritten without the
mddtexﬁm&mm,&utthe%ewmﬁum
middle initial or name, amendment should be required
that the typewritten name coaform with applicant’s
signature,

150301 Specification and Claim

37 CFR 1153, Title, description and clatm, cath or declaration. (a)
The title of the design must dedignate the particular article, o de-
wription, other than ¢ reference o the drawing, s ordinacily re-
quited. The cleim chall be in formal tesms (o the ornemental design

for the article (upecifying name) o8 shown, or & shown wod de-
scribed. More then one clalm fs neither reguired nor permitted,
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-cle g8 thit in the
U.s. 858,

o)mmummamw nu
kil § 86300 G : 0

VNI!PW
3%, CER 1154 Arvamgement of spesification. bmm
,dum%muMhmmm

specifications:
J)Pmmb!e,mgmofﬂnlwmwﬁﬂcdm
gn

(b)Dacnpﬁonoftheﬁ;mocﬂmresofclwdnwing

ggbucﬁpﬁon. xfuy

(e Simedouthordaclmm(S&Gl 153)).

Ifapphcant is entitled under 35 U.S.C. 120 to the
benefit of an earlier U.S, filing date, the statement
that, “This is a dsvmon [conunumon] of design apph-
cation Serial No., ——, filed - -.” should appear
in the specxfmm ¢ither before or aﬁer the descnp-

tion of the drawing ﬁgures.

A design application cannot be considered to'be a
division of a utility application, and is not entitled to
the filing date thereof, even though the drawings of
thcearherﬁledmlayappheanonshowthesamem-
. In re Cagpbell,
1954 C.D. 191 101 USPQ 406- Certtoran denie‘ﬂ”'

Thetltlemofgreattmpormmemadmgnapphca
tion. It serves to identify the article’ in" ‘which’ the
design is -embodied and ‘which is ‘shown in the’ draw-
ing, by the name generally used by the public. The
title should be to a specific definite article. Thiis a
stove would be called & “Stove” and mot “Heating
Device.” The same title is used in the preambie to the
specification, in the description of the drawing, and in
the claim. The title of the article being claimed in a
design patent must correspond to the name of the arti-
cle shown in solid lines in the drawmg

To allow latitude of construction it is permmible to
add to the title—*“or similar article.” The title must be
in the singular.

The title implies that the type of article uamed is
old, but that the form shown is new. The title may

the type of article named by specifying a
use “Bottle for Perfume” or by mdmtmg a structural
type—*“Vacuum Bottle.”

DESCRIPTION

Any description of the claimed design in the speci-
fication other than a brief description of the drawing
figures is generally not necessary, for as a rule the il-
fustration is its own best description. If there is a spe-
cial description, it should be of the sppearance of the
article. Special descriptions denoting the nature and
environmental use of the claimed design are permissi-
ble where an appropriate title cannot mufy this re-
quirement. Special descriptions describing the con-
struction of the claimed design are not permitted.

Where there is 8 particular feature of novelly in a
case, this feature should be described in the specifica-
tion by means of 8 “characteristic” feature clause, 37
CFR 1.71(c).



duwhgmnotpemitted.
AWW&mymﬁmw

Mmhvmimn mdnotpcmimdha

design spplication. (35 US.C. '112). See Ex

. 114 0.0, 761. 1905 'C.D. 28 and,

Blum, 153 t:sm 177.

Ciq!" } 3
Achmnrequimdandahouldbemformdm
to the ornements!l design for the srticle (a8 specified
in the title) as shown. Cnly. one cisim is permissible.

(In re Rubinfield, 1959 C.D, 412, 123 USPQ 210.)
The clasim may include the words “and described”
followhc“dwwn. Ifthetemanydmnpeiveorde-
specification other than the
mfmmne:dcﬁmmofthemmngﬁg-
ures, the words “and dacnbed” follcw

mm

m»mamwmmwmwdm
article. Approgeiste surface shading must be wsed to show the cher-
scter or cosivur of the surfuces represented. ,
: Thcwaatyfmgooddmwmgsmdwmappm
; As the drawing com-
Muw thewho!cdmclosurcofthc
dwp,unofnm&mpommtbatubesoweﬂ
execuied both as to clarity of showing and complete-
ness that. nothing regarding the shape, configuration
and surface ornamentation of the article sought. to be
patented is left to conjecture. An insufficient drawing
msy be fatal to validity. (SSU.SC 112y

The ornamental design which is being claimed must
be shiown in sofid lines in the drawing. Dotted lines
fortheputposeofmdwahngummpoﬂantormmate-
rial features of the designed arsticle are not permiited.
There are no portions of a claimed design which are
immaterial or ummportant. In re Blum, 852, OG
,1045 153 USPQ 177.

dawmgdhclomreshouldmakeclearthem

cle on which design patent protection is sought. Bavi-
ronmentdsﬁuctutemybesbownmﬂymbmkm
lines, where necessary, as where the nature and in-
tended application of the claimed design canmot be
adequately indicated by a reasonably concise title or
statement in the specification ss set forth in § 1503.01.
Such showing by broken lines should not be in &
manner 86 to obscure or confuse the appearance of
the cluimed design (note 35 U.S.C. 112). In general,
such broken lines should not intrude upon or cross
the showing of the clasimed design and should not be
of beavier weight than the lines used in depicting the
claimed design. Where & broken line showing of eavi-
ronmental structure must necessarily croes or intrude
tspmeﬁet mmmofﬂwcimmeddmmmd-
Meﬁvkoumtﬂmﬂctummaybemdudeduawpa-
rate figure in addition to the figures fully disclosing

'lheduwmxﬁwuslmuldbenppmﬂdy'm-
face shaded to show character of cotitour of the sur-
face represented. This is of particular importance in
the showing of thiree dimensional srticles where it is
mecessary to clearly delineate plane, concave, coaves,
raised and depreised surfaces of the article and distin-
guish between open and closed areas thereof.

Whﬂeaseeuondmthatmorecluﬂymout
the design “is- péermissible (Ex paerte Lohlmen, 1912
C.D. 336, 184 O.G. 287) those, thet are presented for
the evident purpoee of including purely structural fea-
tures, or exhibiting mechanical functions, are not fa-
vored.- Ituthcarmkumnbythemand

»notmtemnlstmctute,whwhshouldbeahown.

Indmgnappmuom,um“mechamcal”wes,ad-
dmonﬂormmdedﬂlmmnonm\rolvxﬁanewmtter

is'refused ‘entry (35-U.S.C.-132, 37:CFR -1.118)..In: a

mtenewmatter .
" 'In addition to the drawmgs,ﬁled. t is permiss
mclude in the ag ‘papers,

article, ormtheweofaﬂat,thmamlesuchu
cloth, a sample showing & complete unit of the design.

Forﬁlmgdatepurptm,mthosedesgnapphca
tions containing photographs for drawings, Applica-
tquwmonumhonzedtoconmthephoto-
graphs as informal drawings, rather than hold the ap-
phcatxonsmcomplete. It will then be up to the exam-
iners to determine whether or not the formal draw-
ings, when submitted, contain new matter.

In view of the new matter problems which-mny
rewlt,ntnshopedthattheuseofth:spmﬁcewﬂlhe
minimal rather than routine. However, by constmmg
photographs when filed in’design applicstions as in-
formal drawings, it will ensble the Office to' accept
the applications without requiring apphmes lao file a
petition to obtain the ongmal date

1504Examimﬁon

In design cages &s in “mechamcal cases, novelty
mdun&mumeumnecemrypmeqmwthe
grant of & patent. In the case of designs, the inventive
novelty resides in the shape or configuration or orna-
mentation as determining the appearance or visual
aspect of the object or article of manufacture, in con-
tradistinction to the structure of a machine, article of
manufacture or the constitution of a composition of
matter.

The fact that an object is new and ornamental is
oot conclusive of its patentability as a design, since
the ornate effect may be due to color, workmanship,
finish, and the like, factors of appearance that plsy no
part in determining the question of patentable design.

1500-2




lmu:ch;udedgnmduhwnhappwme

only.thetesttobecwlied détermining the quu-
ofmﬁdpoﬁonhwyorumﬂmtyof
ll‘atcferencehmmathldendwmnpn'
purmcethequemonofpuentabﬂuyns,ofcoune,
definitely seitled in the negutive (35 U.S.C. 102).
However, it more ofiea occurs that the. reference
differs in some respects from the design claimed snd
the question of unobviousness is thus presented. Is the
difference in configuration or ornamentation in - the
claimed design, unobvious and does the difference add

to its ornamental value? Is the difference for structur-.
dorfﬁnéﬁonalreuom,orforthepurposeofom-

mentation? See § 706.

As novelty of configuration or surface ornamenia-
tion is a requisite for design patentability, a design
which is merely simulative of a known object is not
patentable and this is true even though it is used for a
different purpose or function.

It is permissible, in a proper case, to illustrate more
than one embodiment of a design invention in a single
application. However, such embodiments can be pre-
sented only if they involve a single inventive concept
and are not patentably distinct from each other. An
unreasonable number of embodiments of the same in-
vention will not be permitted. The disclosure of pluraf
embodiments does not require or justify more than a
single claim which claim must be in formal terms to
the ornamental design for an article as shown and de-
scribed. In re Rubinfield, 1959 C.D. 412, 123 USPQ
210.

If two or more patentably distinct articles are dis-
closed and attempted to be claimed in a single design
application, the examiner may require that the appli-
cation be restricted to one invention. When a require-
ment for restriction is made, action on the merits of
the claim will ordinarily be beld in abeyance.

Procedures for handling restriction and double pat-
enting situations are fully covered in Chapter 800 and
for interference issues in Chapter 1100.

A utility patent and a design patent may be based
on the same subject matter; however, there must be a
clearly patentable distinction between them. Where
the utility invention as defined by the claims cannot
be made without infringing the design, double patent-
ing exists and two patents cannot issue; but no double
patenting is present where a device can be made in
accordance with the claims of the utility patent that
has an appesrance so different from the design as not
to infringe the same. See In re Barber, 1936 C.D. 184,
465 O.G. 724; In re Thorington, 163 USPQ 644.

Design applications which disclose subject matter
which could be deemed offensive to any race, reli-

BRGN PATENDS. « w00 jpl5 ada ii08

for Ded'gn"‘patent protecuoa undcr 35 USC 111
Such subject matter is not seeii to meet the require-
ments of ornamentality under 35 USs.C 171 More-
over, since 37 CFR 1.3 proccn'bes the presentation of
papers which are lacking it decorum and courtesy,
andﬂusmcludesdeptcﬁonsorcamamresmthedu-
closure, drawing and/or claim which might reason-
ably be considered offensive, such' sabject matter as
presented herein is deemed to. be clearly contrary. to
37 CFR 1.3. (See Section 6080ftheManualofPatent-
Examining Procedure).”. . =

‘With respect to’ copies’ of refereuces prov:ded with-
out charge: w applwant m dalgn applxcations see'
§ 707.05(s).: -
1505 Al!owme and Tem of Design Patent

35 US.C 173. Term of design patent. Pateats for designs shall be
granted for the term of fourteen years.

37 CFR 1.155. Issue and term of design patents. (a) If, on examins-
tion, it shall appear that the applicsnt is entitied to a design patent
under the law, a notice of sllowance will be sent to the spplicant,
or applicant’s sttorney or agent, calling for the payment of the issue
So: (§;.tll:(b)). If this issue fee is not peid within 3 months of the

te of notice of aliowance, the spplication shall be regarded as
sbandoned. ,

(b) The Commissioner may sccept the payment of the issue fee
later then three months sfter the mailing of the notice of ailowance
2s though no sbendonment had ever occurred if upon petition the
delay in payment is shown to have been unavoidsble. The petition
to accept the delayed payment must be promptly filed afier the ap-
plicant is notified of, or otherwise becomes aware of, the abandon-
ment, and must be sccompanied by (1) the issue fee, unless it has
been previously submitted, (2) the fee for delayed payment
(§ 1.17Q)), and (3) a showing that the delay was unsvoidsble, Such
showing must be a verified showing if made by a person not regis-
tered to practice before the Patent and Trademerk Office.

(c) The Commissioner may, upon petition, accept the payment of
the issue fee later than three months afier the mailing of the notice
of allowance as though no sbandonment hed ever occurred if the
delay in payment wss unintentional. The petition to accept the de-
Iayed payment must be filed within one year of the date on which
the application became sbandoned or be filed within three months
of the date of the first decision on a petition under paragraph (b) of
this section which was filed within one year of the date of aban-
donment of the application. The petition to accept the delayed pay-
ment must be accompanied by (1) the izsue fee, unless it has been
previously lubmuwd, (2) the fee for unintentionally delayed pay-
ment (§ 1.17(m)), and (3) a siatement that the delsy was uninten-
tional. Such statement must be a versified statement if made by s
person not registered o practice before the Patent and Trademark
Office. The Commissioner may require sdditions! information
where there is & question whether the sbandonment was uninten.
tional. The three-month period from the date of the first decision
refesred to in this paragraph may be extended under the provisions
of §1.136(n), but no further entensions under §1.136(b) will be
granted. Petitions to the Commissioner under § 1.183 to waive any
time periods for reguesting revival of an unintentionally sbandoned
application will not be considered, but will be returned 1o the appli-
cant.

(d) Any petition pursuant to peragraph (b) of this section not
filed within six months of the date of sbendonment must be accom-
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Themmdadwgn.pawntmywbemded

by relssue. Ex parte Lawrence, 1946 C.D. 1, 70
Um3mmfu&tadedprmappmumu
$300 (35 U.S.C. 41(s) 4).

1506 mmmmm

35 USC 172 Right of priovity. The right of priority provided for
bynmmofmmbndtheﬁm.pmﬁammm@)
thall be siz months in the case of designs.

The provisions of 35 US.C.. ll9applyakoto
design applications. However, in order to obtsin the
bemﬁtofmwhafmg,nﬁhng%thel!nﬂed

1500-4

not: Ex paste eiu. aszoc 255, 159 UsPQ 122,
e also: In re Talbott, 170 USPQ 281; Ex parte Ein-
falt, 843 O.G. 385, 135 USPQ 529; Ex parte Lancaster
et al,, 833 O.G. §; Ex parte Marinissen, 842 O.G. 528,
155 USPQ $28; Ex parte DeHeues, 833 0.G. 10; Ex
m AppealDemdedSeptemberS.lm 866 O.G.

Theuﬂeforﬁhngthepupersreqmmdbythemt-
muthe.mforpaymmtofthemuefeeunlmw-

ol speciﬁed in: 37 CFR 155 See
§20114(a)

The United Suws will recogmze i
nghtofprmtymderBSUSC 1190_0' lications
filed under the "Umfonn Benelux Act on Demgns and
Models.” - L e






